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RANDAL ROBERTS, MICHAEL 
DRURY, VROtah, I n c . , a 
Utah c o r p o r a t i o n , KAL 
RASEKH, an i n d i v i d u a l , 
COLDWELL BANKSR PREMIER 
REALTY, INC-# » Utah 
c o r p o r a t i o n , HARVEY. C. 
HIRSCHI and LOIS R. 
HIRSCHI, i n d i v i d u a l s , 
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P R O C E E D I N G S , 
MICHAEL DRDRY, 
called as a witness at the instance of the Plaintiff, j 
having first been duly sworn, 
was exanined and testified as follows: 
EXAMINATION 
BY HR. GEORGE: 
Q State your name and address. 
1 Michael D m ? , 7657 Sooth 1300 Sast, Hidvale, 
Utah, 84047. 
Q Have you been deposed before? 
A I have. 
Q So you're aware of what's going on" 
A Iaa. 
Q Will yon please answer audibly to all questions? 
A Yes. 
Q Is there anything that you're aware of 
physically or otherwise that would cause you not to be 
able to have good recollections and answer the questions 
correctly and honestly? 
A So. 
C If he could be handed the exhibit boot Turn to 
Exhibit 8. Must be 10, okay. Can you identify Exhibit 10? 
A I can. 




























Standard enployiect agreement for aa exclusive 













Is that your sianature at the bottom? 
It is. 
And what property did this listing agreement 
The address at the top, the 9525 South 1300 
Is that commonly known as the Hirschi Center? 
It vas. 
And at that time was Marie Bingham the seller? 
Yes. 
What TIB going to do, I hcpe this packet will 
> ooes I'i one at a time going through. I'm not 





MR. VEASY: You mean 10? You said 8, you mean 
HR. GEORGE: Ten. 
let's have the second page marked. If these are 
LII. correct me, but -
MR. LOVE: Ron, what are you doing with these? 
HR, GEORGE: I'm going to mark then and have him 
identify them separately. 
(Exhibit 77 narked for identification.) 
Vicky McDaniel, RMR 
Associated Professional Reporters (801)322-3441 
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Q And is that the only one in existence, or any 
written acknowledgment of any prospective buyer that 
visited the property? 
A I believe so. 
Q Are you aware of any others? 
A Other than this particular one? 
Q Yes, 
A Oh, Randal Roberts. 
Q Okay. Other than Randal Roberts and this 
person, are you aware of any? 
A I'm not. 
Q Did VRUtah ever generate a prospective buyer 
that visited the property? 
A VRUtah did. 
Q With who? 
A Gordon Olson. 
Q Gordo Olson wasn't brought in by the agency you 
co-listed with? 
A No. 
Q Okay. So that was generated by you? 
A Right. 
Q And how did this individual come to look at the 
property? 
A She responded to advertisements that we had 
placed, and was interviewed about different business types 
10 
1 MR- GEORGE: Okay. So this --
2 MR. DYER: If we can find them. This is 1994. 
3 I don't know that we'll have kept them from that time 
4 frame. 
5 Q (BY MR. GEORGE) This Gordon Olson then 
6 responded to just a general ad that didn't mention the 
7 Hirschi Center? 
8 A He responded to an ad that could have mentioned 
9 a brief description or a blind description of the Hirschi 
10 Center. 
11 Q What's a blind description? 
12 A It could say day care/wedding reception center 
13 with real estate. 
14 Q Do you know if he responded specifically — 
15 A I don't. 
16 Q Did he call you initially? 
17 A He did. 
18 Q And what was the result of his visit to the 
19 facility? 
20 A He felt that it was dated and would take a 
21 significant amount of dollars to upgrade to the use he 
22 wanted to use it as. 
23 Q What was his potential use? 
24 A I'm not sure. 
25 Q Did he do anything other than make one visit to 
r\ n r\ r* r\ *^ 
21 
and only to expose buyers that could have an interest in 
the specific property we're marketing, 
Q How about the financial ability to perform? 
A We screen buyers -- we screen buyers1 financial 
qualifications as well. 
Q Would that apply to Randal Roberts? 
A That buyer was handled by Steve Tate. 
Q So you would have no obligation to Marie Bingham 
to screen Randal Roberts? 
MR. DYER: I will object as calling for a legal 
conclusion when you say an obligation, Counselor. 
A Steve Tate was working with Randal Roberts, 
brought him as a purchaser. He felt that he -- I'm not 
sure of Steve Tate's policy on screening buyers- He felt 
Randal Roberts was qualified to make a proposal. Randal 
Roberts was introduced to Marie Bingham. She felt he WcS 
qualified to make a proposal. 
Q How do you know that? 
A She said she was comfortable with him. 
Q Okay. So you nor VRUtah, to the best of your 
knowledge, neither did any screening of Randal Roberts? 
A I met him and learned about his skills and 
interest about the property, and they seemed to match, 
Q Did you do any checking on his financial 
ability? 
22 
A I did not. 
2 Q Did anybody else in your agency that you know 
3 of? 
4 A I don't believe so. 
5 Q When did you become a real estate agent? 
6 A May of 1993. 
1 Q And who did you work for first? 
8 A VRUtah. 
9 Q And when did you cease your employment with 
10 VRUtah? 
11 A September 3rd, 1998. 
12 Q And who did you work for next? 
13 A Self-employed. 
14 Q How? 
15 A Self-employed selling businesses. 
16 Q Are you a broker? 
17 A I am. 
18 Q So you're a real estate broker now? 
19 A Right, 
20 0 You got your a broker's license in September of 
21 1998? 
22 A 19 -- I believe 1996. June of '96, I believe. 
23 Q And in September you decided to start your own 
24 business? 
25 A Right. 
48 
in here, though. I need to have him read it at the same 
time I read it. 
MR. DYER: He's got one. 
Q (BY MR. GEORGE) Do you have a copy? Okay. I'd 
like to have you read the first line of paragraph no. 2 .  
A "Broker hereby accepts employment and promises 
to use its best efforts in brokers's ordinary course of 
business to offer for sale and to procure a ready, 
willing, and able purchaser for the business." 
Q Is that a contractual provision that binds you 
and the agency to use the best efforts to market and se.ll 
the property? 
MR. DYER: I'll object as calling for a legal 
conclusion, and it's also incomplete because the sentence 
says "ordinary course of business." 
Q Was it a commitment on your behalf to use your 
best efforts to market the property? 
A It was. 
Q And was it a commitment on behalf of the agency 
to use their best efforts to market the property? 
MR. DYER: I'll object as calling for a legal 
conclusion, and I don't believe he has authority to offer 
that in behalf of the company. 
A In the ordinary course of business, yes. 
0 Okay. So as far as you're concerned, there was 
agency can terminate a listing agreement early, or is 
that -- or do you believe that's just company policy? 
A I don't know by law. That would be real estate 
law. 
C Did you have any input at all in the decision to 
release or not release Marie Bingham early? 
A At a given point in time in spring I had 
recommended that I would agree to not market the property 
anymore, 
Q That you would agree to release her from the 
listing agreement? 
A I didn't have any authority to release her, but 
I had given — I had given my input that I thought it was 
a troublesome listing at that point and that it would be 
to the benefit of the agency to terminate the listing. 
Q Who did you tell that to? 
A Bob Miller and Bill Tate. 
Q In the spring of 1996, right? '95. Yeah, '95. 
A Somewhere in there in the spring of '95. 
Q So this would have been when Marie sent the 
letter that we've talked about telling you that she was 
going to terminate the listing agreement? 
A Well, she sent a couple letters. We need to be 
specific as to which one you're talking about. 
Q Okay. Well, the first one we already discussed 
nnnnfV7 
62 
1 was on February 22nd of 1995, and there was a letter or 
2 two after that as well, right? 
3 A Right. 
4 Q When the subsequent letters came, did you have 
5 any discussion with anybody in the agency about releasing 
6 or not releasing her? 
7 A Should we refer to those specific exhibits? 
8 Q Yeah, let's do. A letter from Findlay I believe 
9 is --
10 MR. DYER: Eighteen. 
11 Q Okay, Exhibit 18 is a letter from an attorney 
12 named Delano S. Findlay dated April 10th, 1995. 
13 A Right. 
14 Q And do you acknowledge that that was received by 
15 the agency on or about April 10th, 1995? 
16 A I believe so. 
17 Q A letter dated May 24th, 1995 from Marie to you, 
18 No. 52. Would you examine Exhibit 52. Is that a letter 
19 that was hand delivered to you and the agency on or about 
20 May 24th, 1995? 
21 A I believe so. 
22 Q Are those the three letters that you have 
23 I knowledge of that were sent by or on behalf of Marie 
24 | Bingham desiring to be released? 
25 I A Right. 
84 
would return the $200,000 that she said she had invested 
in the property. 
Q And that's what she wanted to obtain from the 
sale of the property, right? 
A Right. 
Q The assumptions and the purchase price of 
$600,000, that information came from Ms. Bingham? 
A Right. 
C The balance of $700,000 payable at $6,143 per 
month for 30 months including 10 percent interest came 
from Ms. Bingham? 
A I calculated that for her. 
Q And how did you calculate that? 
A We talked about a reasonable payment that would 
be satisfactory to her and tried some different figures in 
the calculator, and that was the one that she picked. 
Q She agreed to those terms? 
A Right. 
Q Going down the document, Exhibit 10 on page 1, 
it says "reasons for sale," and there's handwriting there 
that says "family problems." 
A Right. 
Q Do you recall the reason for placing tne term 
"family problems" on this form? 
A I asked her what was the reason for sale, and 
r\ r\ r\ r\ *\ c\ 
68 
MR. GEORGE: Yes. 
Q (BY MR. GEORGE) Do you remember meeting with 
Marie and her brother before the listing agreement was 
entered into? Daryl I think was his name* 
MS. BINGHAM: My son. 
Q Or son, I!m sorry. Son. 
A I remember that. 
Q Where did that occur? 
A At the property. 
Q And how long before the listing agreement was 
signed did that occur? 
A I believe the previous afternoon. 
Q And do you recall at that meeting a conversation 
where Marie Bingham was very concerned that the propert/ 
had to be sold within three months? 
A I remember she was very concerned and was 
anxious to sell the property. 
Q That particular meeting and whatever went on was 
witnessed by Daryl, was it not? 
A I believe so, and her boyfriend. 
0 Okay, Ron? Stan? Do you remember — so there 
was an individual named Stan there as well? 
A I believe so. That's the name that sounds 
familiar. 
Q Okay. And you deny that you made any 
79 
A I actually did sit down with Randy Roberts and 
learned of the specific uses he was planning to make of 
the property and his business plan, and then did help him 
write up a proposal. 
Q What was his business plan? What was his 
proposed use? 




Q All right. And what was his business plan? How 
was he going to accomplish this? 
A He had a business plan that he had proposed that 
he had showed me which was geared to attract investors to 
help purchase the property. 
Q What did he show in the way of the financial 
ability to even make a down payment? 
A I did not — I did not ask him. 
Q Where were his investors going to come from? 
A Personal banking relationships from his work. 
Q That's what he told you? 
A Right. 
MR. GEORGE: I'd like to take a couple of 
minutes, and I might be done. 
(Brief Recess.) 
101 
review of the property by Mr, Olson? 
A Yes. 
Q As I recall your testimony was that he made one 
visit to the property. 
A Correct. 
Q Do you have any knowledge if he ever made an 
offer to purchase the property? 
A He did not. 
Q So while you were trying to sell the property 
for Ms. Bingham, would it be fair to say that the offers 
to purchase came from Randal Roberts? 
A Correct. 
Q You're not aware of anybody else making an 
offer? 
A ITm not. 
Q During the time that you were trying to sell the 
property for Ms. Bingham, did she ever discuss with you 
the fact that she was being foreclosed upon by the 
Hirschis? 
A No. 
Q Did she ever talk to you at all about trying to 
get money for the property by seeking financing from a 
bank or other financial institution? 
A No. 
Q Look at Exhibit 78, which is Consolidated Realty 
Deposition 01: 
MARIE BINGHAM (Volume I) October 25 & 26,1999 
1 _ Page 91 
l Q. How long have you worked far Living ] 
2 Scriptures? 
3 A. Three years. 
4 Q. When did you begin working for Living 
5 Scriptures? I 
6 A. Well, almost three years. In Januarv 
7 of '96. . * I 
8 Q. Where did you work before that? 
9 A. I worked for T-shirts, T-Shirts Delsol. 
10 Q. I'm sorry. I didn't hear the spelling. 
11 A. Delsol, D-e-1-s-o-L 
12 MR. GEORGE: Marie, speak louder if you 
13 can. 
14 Q. (BY MR. LOVE) That's a T-shirt company? j 
15 A. Uh-huh (yes), and Susan Schone owned it. 
16 I started to work there. 
17 Q. What did you d o -
18 A. Before that I worked at Hirschi Center. 
19 Q. What did you do for the T-shirt company 
20 Delsol? 
21 A. Sold T-shirts at a cart next to Living 
22 Scriptures. 
23 Q. In the ZCMl mall? 
24 A. Crossroad Mall. 
25 Q. How long did you do that? 
Page 11 
1 of 1994? 
2 A. (Witness nodding head affirmatively.) 
3 Q. Where did you work before that? 
4 A. I hved in Mesa, Arizona. I worked for 
5 my brother-in-law in a dental office and went to 
6 school^ Mesa Community School. 
7 Q. How long did you live in Mesa, Arizona? 
8 A. Three years. 
9 Q. Did you work in the dental office the 
10 entire time? 
11 A. Those three years, yes. Very part time. 
12 I was going to school full time, worked part time. 
13 Q. What were you studying at school? 
14 A. 1 went to school many times trying to get 
15 through possibly R. N. 
16 Q. R. N., being a nurse? 
17 A. Uh'huh (yes). Those were my goals. I 
18 never got close. 
19 Q. Were you studying to be a nurse while you 
20 were in Mesa, Arizona? 
21 A. No. I was just taking prerequisites. 
22 Q. Where did you live prior to the time you 
23 lived in Mesa, Arizona? 
24 A. 2388 Cavalier Drive for 28 years. 
25 Q. Do you remember the years that you were 
Page 101 
1 A. Two months. 
2 Q. When did you begin working for Delsol? 
3 Which month; do you remember? 
4 A. In December. 
5 Q. Of 1995? 
6 A. Yes. 
7 Q. Where did you work before that? 
8 A. At Hirschi Center. 
9 Q. And you began work at the Hirschi Center 
10 in October of 1994? 
11 A. That is correct 
12 Q. Where did you work before that? 
13 A. I worked at Century Dental one night a 
14 week. 
15 Q. What did you do at Century Dental? 
16 A. A receptionist at the dentist one night a 
17 week, and I took care of my elderly fatheT in my 
18 home for two years. 
19 Q. How long did you work for Century Dental? 
20 A. The two years I took care of my dad.v 
21 Q. What are the dates of that employment, 
22 approximately? 
23 A. Well, the two years before the Hirschi 
24 Center. 
25 Q. Approximately October of 1992 to October 
Page 12 
1 there? What year you started living there, what 
2 year you stopped living there? 
3 A. Let's see. My son was six months old. 
4 Thirty years ago, what would that be? 
5 Q. Approximately 1969 to approximately 1987 
6 or'88? 
7 A. Twenty-nine years ago. 
8 Q. During that period of time from 1968 to 
9 1989, were you employed? 
10 A. I was employed at Somebody's Mother. 
ll Q. At Somebody's Mother? 
12 A Yes. 
13 Q. What -
14 A. Maternity/children's store part time two 
15 nights a week. 
16 Q. When were you employed there? 
17 A. I worked there for ten years. 
18 Q. What years were those? 
19 A. I think 1 started - these are 
20 approximates. My memory's - I can't tell you 
21 exactly what the date is, but approximately 176 to 
22 the time that I left to go to Mesa, Arizona. 
23 Q. Again, what was the name of the store? 
24 A. Somebody's Mother. 
[25 Q, You say that was two nights a week? 
DENISE M. THOMAS, RPR/CRR 
/ n m \ T\** nAAt 
Page 9 -Page i: 
ueposrnon o n 
MARIE BINGHAM (Volume I) 
mum-rage maxic pingfiani vs. jvajuuaj. i w u u u , vi ou 
October 25 & 26,199J 
Page 13 
1 A. Two nights a week. 
2 Q. During that period of time from 1976 
3 until the time you left for Mesa, Arizona, did you 
4 have any other employment? 
5 A. I also sold independently baskets for 
6 three years. 
7 Q. What years did you sell baskets? 
8 A. At basket parties. You're just 
9 self-employed. 
10 Q. What years did you do that? 
11 A. I did that for three years before the 
12 Somebody's Mother. 
13 Q. That would have been about 1972 or 
14 1973 -
15 A. Right 
16 Q. - to 1976 or so? 
17 A. (Witness nodding head affirmatively.) 
18 Q. During that period of time, did you have 
19 any other employment -
20 A. No. 
21 Q. — other than at Somebody's Mother or 
22 selling baskets? 
23 A. No. 
24 Q. Prior to the time you worked at 
25 Somebody's Mother, when were you employed? 
Page 14 
1 A. Can I backtrack that? 
2 Q. Sure. 
3 A. I 'm sorry. I did do substitute teaching 
4 off and on for the Jordan School District for five 
5 years. I did very little, but I did that for five 
6 years. I was on call. 
7 Q. What years did you substitute teach in 
8 the Jordan School District? 
9 A I did it right before 1 left for Mesa, 
10 and when 1 came back from Mesa I did it just a 
11 little bit, but it was in a five year period. It 
12 wasn't a consistent 
13 Q. What grades did you teach? 
14 A Kindergarten through high school. 
15 Q. If you could estimate how many days a 
16 month you taught, what would the estimate t e , or do 
17 you know? 
18 A In a five year period, during the five 
19 years 1 didn't work even on a weekly basis, but when 
20 I was working, I'd do it one or two days a week, but 
21 then I may go months and not do it at all. 
22 Q. Would you do it as many as ten days a 
23 year or fewer than ten days a year? Can you. 
24 estimate it? 
25 A. I can't say in an entire period of the 
Page 15 
1 five years 1 would have done i t Maybe in one of 
2 the years I may have done it twice a week for the 
3 whole year, and the next year I might have just done 
4 it once in a few months. It depended on where I was 
5 at with my children. I wanted to stay at home and 
6 be with my children, but I also needed employment. 
7 Q. Did you ever at any time from 1969 
8 forward work in a day-care facility, children's 
9 day-care? 
10 A. I have never worked in a day-care 
11 facility. 
12 Q. Have you ever operated a day-care 
13 facility? 
14 A. Not until Hirschi Center. 
15 Q. Have you ever operated one in your home? 
16 A. No. I babysat on occasion people in the 
17 neighborhood, kids in the neighborhood. 
18 Q. I 'm really not asking about babysitting. 
19 I 'm asking about day-care. 
20 A. I only babysat. I never did day-care. 
21 Q. Have you ever had any experience with 
22 day-care in your home? 
23 A. No, only babysitting. 
24 Q. You're certain of that? 
25 A I 'm certain of that In order to do 
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1 day-care, you have to have a license. 
2 Q. You produced documents relating to 
3 properties you'd purchased. I 'd like to ask you 
4 some questions afeout those, properties you'd bought 
5 or sold. 
6 You currently reside you said at 656 
7 South 10th West? 
8 A. 642. 
9 Q. 642. Is that a different property than 
10 656 South 10th West? 
11 A I've never heard of 656 South 10th West, 
12 unless it was -
13 MR. LOVE- .Let's mark this. 
, . (WhrmipocL Exhibit Nj*. 1 
14 was markrd for identification.) 
15 
16 Q. (BY MR. LOVE) I show you what's been 
17 marked as Deposition Exhibit 1, which is an Earnest 
18 Money Sales Agreement dated October 19, 1993. 
19 Have you seen this document before? 
20 A. Have I what? 
21 Q. Seen this document before? 
22 A. Yes, I have. 
23 Q. Is that your handwriting? 
24 A. It's not my handwriting, but it 's my 
25 signature.
 m 
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1 A. No, I don't. 
2 Q. When did you sell it? 
3 A. When 1 was losing Hiischi Center, 1 was 
4 forced to sell to the people that I bought it from. 
5 Q. Why did you buy it? 
6 A. Why did I buy it? When I was with Kal 
7 Rasekh, he was in real estate, and I had moved up 
8 from Arizona without a job, and I was at a 
9 crossroads in my life, and Kal Rasekh came to our 
10 home as a friend to our families, got very involved 
11 in our family actively, and he knew about my 
12 father's bouse and that I had made 520,000, and in 
13 the course of our relationship, you know, be, of 
14 course, knew what was going on in real estate, and 
15 I 'm not sure exactly how it all got started, but 
16 there was several loans - I couldn't qualify for 
17 anything, and I of course was interested, and he 
18 just had a way of having a power over me, and he 
19 came to me with two condos and said this is a great 
20 deal, only $5,000 down, assumables. 
21 I was too scared to do two, but with 
22 $5,000 down I could do one. I only did the one, and 
23 it came about because of my situation and my 
24 relationship with Kal Rasekh. 
25 Q. What I 'm really asking is did you buy it 
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1 Q. What inspection do you think I 'm talking 
2 about? 
3 A. I 'm not sure. 
4 Q. Did you consider having a professional 
j 5 inspection of the condominium unit before you bought 
i 6 it? 
j 7 A. 1 d idn ' t I relied on Kal Rasekh. 
8 Q. Is that the reason you didn't get a 
• 9 professional inspection? 
110 A. Absolutely. 
111 Q. Is it fair to say that had you not relied 
12 on Kal Rasekh you would have gotten a professional 
13 inspection? 
114 A. I don't know. I don't think I would have 
15 bought them. 
16 Q. I beg your pardon? 
17 A. I don't think I would have purchased 
18 them, so I can't think back farther than that. 
19 Q. Let's go to what has been marked as 
20 Deposition Exhibit 4. This is a Real Estate 
21 Purchase Contract dated 9-20-94 at the bottom of the 
|22 first page, and I would just ask you if you've seen 
23 it before? 
24 (Witness examining document.) 
25 THE WITNESS: What this does recall mv 
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1 to live in it or did you buy it as an investment to 
2 rent out? 
3 A. As an investment at his advice. I wasn't 
4 looking for anything. 
5 Q, You didn't buy it to live in, though? 
6 A No. Neither one were ever bought to live 
7 in. 
8 Q. You said when you bought the condominium 
9 unit at Incline Terrace you assumed a mortgage or a 
10 loan of some kind? 
11 A. Ub-buh (yes), paid S5,000. 
12 Q. Did you inspect the condominium before 
13 you bought it? 
14 A. I relied very heavily on Kal Rasekh. 
15 Q, Did you inspect it? 
16 A When he said it, it was done. 1 went in 
11 and looked at i t I went in each room and looked at 
18 it, and then I relied on Kal's judgment for what 
19 kind of shape it was. 
20 Q. Did Mr. Rasekh look at it with you? 
21 A. If my memory serves me well, be took me 
22 to both places at once and showed me the place. 
23 They were not per se an inspection you're talking 
24 about We went into the rooms and looked at i t I 
25 relied on Kal Rasekh totally. , 
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1 memory is Kal Rasekh dominated my ability to think, 
2 and I relied totally on Kal Rasekh, and it 's 
3 familiar, and I just signed it, and I have seen i t 
4 Q. (BY MR. LOVE) That is your signature -
5 A Yes, it is. 
6 Q. - on the bottom of page 2 dated 
7 September 21,1994? 
8 A. That's my signature. 
9 Q. Is that also your signature on Addendum 
10 No. 2, the following page? 
11 A. Yes, it is. 
12 Q. Is this the real estate contract by which 
13 you sold your home on Cavalier Drive? 
14 A. It must be. It's in front of me. 
15 Q. Did you review this contract before you 
16 signed it? 
17 A- With Kal Rasekh it was very bard to 
18 review. 
19 Q. Why was that? 
20 A Because Kal Rasekh dominated everything 1 
21 did and influenced me and did it for me. 
22 Q. Did he provide you with a copy of this to 
23 sign? 
124 A. Yes, he did. 
25 Q. Did you read it before you signed it? 
Page 45 - Page 
Deposition of: 
MARIE BINGHAM (Volume I) 
Multi-Page w Marie Bingham vs. Randal Roberts, et al. 
October 25 & 26, 1999 
Page 49 
1 A. My memory doesn't tell me that I read it 
2 word for word because Kal Rasekh, our relationship 
3 was very one of trust, and it would irritate him if 
4 I did not trust him. 
5 Q. So is it your testimony that you didn't 
6 read this contract before vou signed it — 
7 A. No. 
8 Q. Let me finish. 
9 A. My memory will not let me. I don't know. 
10 Q. You have to let me finish asking the 
11 question before you answer, okay, because she can't 
12 take us both down at the same time. 
13 A. Okay. 
14 Q. Let me just rephrase the question. Is it 
15 your testimony that you did not review this contract 
16 because you thought it would juntate Kal Rasekh if 
17 you did? 
18 A. My memory does not tell me if I read this 
19 or no t 
20 Q. You don't recall one way or another? 
21 A. (No audible response.) 
22 Q. Go to paragraph 2.2 on the first page of 
23 that contract. It says that "Buyer and the property 
24 must qualify for a loan for which application has 
25 been made under Section 2.1 within 40 calendar days 
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1 after acceptance." 
2 Do you see that? 
3 A Where's that? 
4 Q. Paragraph 2.2 on the first page 
5 (indicating). 
6 (Witness examining document) 
7 THE WITNESS: All I can tell you is I 
8 trusted Kal Rasekh explicitly. I was under his 
9 control, and anything he said I accepted and I did. 
10 MR. LOVE: Could you read the question 
11 back, please? 
12 THE WITNESS: I cannot say. I mean, my 
13 memory doesn't remember the 40 calendar days. 
14 Q. (BY MR. LOVE) Do you recall whether the 
15 people who bought your house on Cavalier Drive 
16 applied for a loan to buy it? 
17 A. I have no idea. I don't know anything 
18 about it except they were Kal's friends. 
19 Q. The next sentence says, "The property is 
20 deem qualified if, on or before the qualification 
21 date, the property, in its current condition and fcr 
22 the Buyer's intended use, has appraised at a value 
23 not less than the total purchase price." 
24 Do you recall whether the buyers obtained 
25 an appraisal of your home on Cavalier Drive? 
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1 A. I have no idea, 
2 Q. Do you recall reading this at the time 
3 and coming to any conclusion that the buyers bad the 
4 right to get an appraisal of your home? 
5 A. I relied on Kal Rasekh. 
6 Q. Do you recall reading this at the time 
7 and coming to a conclusion that the buyers had a 
8 right to obtain an appraisal of your borne? 
9 A. I relied totally on Kal Rasekh, on his 
10 judgment. 
11 Q. Do you recall reading this and coming to 
12 any conclusion as to whether the buyers had a right 
13 to get an appraisal of your home? Yes or no? 
14 A. I relied on Kal Rasekh, That's all I can 
15 say. I didn't get involved in any of it. 
16 Q. Go down to No. 7, please, where it says 
17 Seller Disclosures. It says, "No later than five 
18 calendar days after acceptance, seller will deliver 
19 to buyer the following seller disclosures." Then it 
20 lists A, B, C and D. 
21 Do you see that paragraph? 
22 A. Yes. 
23 Q. Do you recall whether or not you provided 
24 the seller disclosures identified in paragraph 7? 
25 A. I don't recollect anything. I totally 
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1 relied on Kal Rasekh 100 percent. 
2 Q. So the answer is no, you don't recall 
3 whether you provided those disclosures or not? 
4 A. I do not recall. I did not do it. Kal 
5 Rasekh did everything, I did nothing. 
6 Q. Go back to paragraph 5 where it says 
7 Confirmation of Agency Disclosure. It says, "At the 
8 signing of this contract, the listing agent, Kal 
9 Rasekh, represents seller, buyer, and the selling 
10 agent, Kal Rasekh, represents seller and buyer." 
11 Did I read that correctly? 
12 A. Yes, he represented seller and buyer. 
13 Q. And you understood that at the time you 
14 signed this agreement? 
15 A. I think, 
16 Q. Are those your initials at the end of 
17 paragraph 5? 
18 A. Kal always told me where to initial my 
19 name. 
20 Q. My question is are those your 
21 initials --
22 A Yes, they are. 
23 Q. Are those your initials under seller's 
24 initials in paragraph 5? 
25 A. Yes, they are. 
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1 THE WITNESS: No t I do not. 
2 Q. (BY MR. LOVE) Do you have an 
3 understanding today what that means, paragraph 14? 
4 A. I have an understanding. 
5 Q. What's vour understanding today as to 
6 what paragraph 14 means? 
7 A. By reading this, my sense tells me that 
8 this would be complete. If I needed anything more, 
9 1 would have to add to i t 
10 Q. And that you're not doing anything in 
11 selling this house that is not contained in this 
12 contract Isn't that fair? 
13 A. (Witness nodding head affirmatively.) 
14 Q. Whatever terms you've agreed to are 
15 stated in this contract. That's what paragraph 14 
16 says; is that correct? 
17 A. Nothing could be added to it without my 
18 signing. 
19 Q. And tbat!s your understanding of 
20 paragraph 14 based on reading it; correct? 
21 A. That 's correct 
22 MR. DYER: Counsel, is now a good time to 
23 take a quick break? 
24 MR. LOVE: Yeah. We 're going to switch. 
25 1 was now going to go into the negotiations of the 
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1 Hirschi property. 
2 MR. GEORGE: So five minutes? 
3 MR. LOVE: Five minutes is fine. 
4 (Recess taken at 10:20 a.m.) 
5 Q. (BY MR. LOVE) I want to ask you now 
6 questions about the negotiations to buy the Hirschi 
7 property. 
8 Can you tell me how you decided to make 
9 the offer on the property? 
10 A. How to make what? 
11 Q. How you decided to make an offer for the 
12 Hirschi property. How did that come about? 
13 A. 1 had a telephone call, and when I 
14 answered the phone, Kal Rasckb was on the phone. He 
15 said I am leaving the Hirschis at this moment, and 
16 Tm on my cell phone, and I have the most super deal 
17 for you. He said there's a day-care center. It's 
18 such a super deal, Marie, that I made my father 
19 exempt, and I thought it might be something that -
20 he wanted to bring his sister from Egypt is what he 
21 told me. His sister and I could run i t I knew 
22 that I was in a position -- my dad had Alzheimer's, 
23 my dad had to go to an Alzheimer's home, and he knew 
24 that 1 was looking possibly for some bit of income 
25 where I could still be home and raise my family and 
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1 maybe have Ashley involved in it. 
2 Anyway, he called me on the phone and be 
3 said it 's a super deal and it was the perfect thing, 
4 and he said it would have to be signed fast, 
5 somebody else is going to grab it up, fantastic 
6 deal. 
7 Q. What happened next? 
8 A. If my memory recall is good, he wanted me 
9 to meet him at his office.. He never did anything 
10 outside the Coldwell Banker office. 
11 Q. Did you meet him at his office? 
12 A. My recollection tells me that I met him 
13 at his office, and he told me the price was 
14 $900,000. I said no way. I mean, it was just 
15 overwhelming. I didn't even consider it, but then 
16 he justified it saying that — again, be repeated 1 
17 made my dad exempt, it was such a fantastic deal, 
18 you can walk right in, everything is just 
19 ready-made. You know, his sister, you know, and I 
20 was going in partners. 
21 Q. You were going in partners or be was 
22 going in partners? 
3 A. He wanted his sister to come from Egypt 
24 She couldn't speak English, and she and I would run 
25 it what his impression to me was. 
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1 Q. Just so I understand it, excuse me for 
2 interrupting, but did he want you to buy half of it 
3 with his sister, or did he want you to buy all of it 
4 and employ his sister? 
5 A I understood be wanted me to buy half of 
6 i t So he, of course, talked me into signing it. 
7 He said it's not a big deal, we'll just sign it and 
8 we'll negotiate and figure it all out afterwards. 
9 I was very skeptical of signing 
10 something, but he assured me, and by this time my 
11 relationship with Kal Rasekh was one of complete 
12 trust, and everything he told me to do I did, and he 
13 was irritated if I didn't do i t 
14 Q. What would happen if he was irritated at 
15 you? 
16 A He would just keep telling me to trust 
17 him because, you know, he was successful, he was my 
18 friend. Always trust me, Marie, always trust me, 
19 Marie. 
20 Q. So you had a meeting in his office in 
21 which he said these things to you and -
22 A He said them over the phone to me. I 
23 went to the office and signed. 
24 Q. What did you sign? 
25 A. I didn't read anything. I know he told 
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1 me it was $900,000, and he said we'll negotiate 
2 after. That didn't mean a whole lo t 
3 Q. What document did you sign? 
4 A. I don't know. He put it in front of me, 
5 I signed it. I never read anything. 
6 Q. Was it an earnest money agreement? 
7 A. I don't know. 
8 Q. Was it an offer to purchase the property? 
9 A. (No audible response.) 
J? Q- <&&%&?& MaTk ** 
1 i was marked for identification.) 
12 
13 Q. (BY MR. LOVE) I show you what's been 
14 marked as Deposition Exhibit 5 and ask you if this 
15 is the document you signed in Kal Rasekh's office 
16 that you just referred to? 
17 A. My signature's on it. I 've never read 
18 it. 
19 Q. So that's your signature on the second 
20 page where it says Marie Bingham? I believe it says 
21 7-20-94. 
22 A. That's it. 
23 Q. Do you know if this is the document you 
24 signed in his office or not? 
25 A. It's got my signature on it, so it must 
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1 be the document. 
2 Q. Are you aware of any other document that 
3 you might have signed in his office? 
4 A That same day? 
5 Q. Well, what I 'm trying to get at — 
6 A I signed a lot of documents in his 
7 office. 
8 Q. What I 'm trying to get at is you said you 
9 went over to his office and you signed a document. 
10 A Uh-huh (yes). 
11 Q. You're not sure what the document was. 
12 It might have been this one, Deposition Exhibit 5. 
13 Am I correctly stating your testimony? 
14 A Yes, for S900,000. 
15 Q. Is there any other document you're aware 
16 of that could be the document that you signed when 
17 you went to his office initially? 
18 A No. 
19 Q. What I 'm asking you -
20 A I'm sure it's this one. 
21 Q. If it's not this one, could it be 
22 anything else? 
23 A It would be this one. 
24 Q. What happened after you signed -
25 MR. GEORGE: May I make a clarification? 
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1 MR. LOVE: Sure. 
2 MR. GEORGE: By this document here, 
3 including every page on that? 
4 MR. LOVE: Yeah, let's clarify that 
5 because there are addenda here and a counteroffer. 
6 Q. (BY MR. LOVE) So the document you would 
7 have signed I gather in Kal Rasekh's office would 
8 have been the first two pages and perhaps the first 
9 Addendum? 
10 MR. GEORGE: And only answer if you know, 
11 if you have any idea. 
12 THE WITNESS: 1 would have signed these 
13 two right here (indicating). 
14 Q. (BY MR. LOVE) And you signed the 
15 handwritten page that's also dated 7-20-94, Addendum 
16 No. 1, which is Bates stamp No. CB00284? 
17 A. I remember him telling me there was a 
18 balloon payment. 
19 MR. DYER: I'm sorry. I didn't hear the 
20 answer. 
21 MR. LOVE: Yes, it is the same date. 
22 MR. DYER: Thank you. 
23 Q. (BY MR. LOVE) So the first three pages 
24 are all dated July 20, 1994, and all bear your 
25 signature or your initials. Is that fair? 
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1 A Yes. 
2 Q. Do you conclude from that that you would 
3 have signed the first three pages of Deposition 
4 Exhibit 5 in Kal Rasekh's office? 
5 A Yes. 
6 Q. You're not aware of anything else you 
7 would have signed other than these three pages? 
8 A No. 
9 Q. Did you read the first three pages of 
10 Deposition Exhibit 5 — 
11 A No, I didn ' t 
12 Q. - while you were in Mr. Rasekh's office 
13 that day? 
14 A No, I d idn ' t 
15 Q. What happened after you signed the first 
16 three pages of Deposition Exhibit 5? 
17 A 1 signed them and went home. 
18 Q. Then what happened? What was the next 
19 thing that happened in connection with your purchase 
20 of the Hirschi property? 
21 A My memory - I cannot tell you exactly 
22 in detail how -
23 Q. 1 understand. Just tell me the best of 
24 your recollection what you can remember step-by-step 
25 in connection with the purchase. 
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1 A. I don't know if he called me on the phone 
I 2 after that I mean, he would come to my house many 
) 3 times. I don't know if it was at m y house or on the 
4 phone, but, of course, we would discuss it. I had 
5 signed this, and I said there's no way in the world 
6 I'd ever do anything for S900,000. I would just 
7 never do it, and it was based upon — I said my 
8 house isn't even up fox sale. He said, well, if we | 
9 could sell your bouse. He always said his sister 
10 was coming, so in that time I guess be was working 
II to find a buyer for my bouse. My house was never up 
12 for sale. I wasn't even selling i t This all 
13 happened - then at a particular time be said his 
14 sister couldn't come, couldn't come to the country. 
15 Q. When did be tell you that, to the best of 
16 your recollection? 1 
17 A. I don't know, just in the course of my 
18 house, telephone calls. I said there is no possible 
19 way, I would never do anything like this, and he 
20 just kept reassuring mc that it was — you know, 
21 just move in, everything was there, it 's a cushy 
22 job, just walk in, work hard, everything was already 
23 there. I said I would never do i t but each time I 
24 would say 1 wouldn't do it, he would say, Marie, 
25 trust me, there is no risk, and numerous, numerous, 
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1 numerous, numerous times, any time 1 would even have 
2 any doubt in my mind be would tell me trust me, 
3 there is no risk. I mean, why wouldn't I do it if 
4 there's no risk? 
5 He assured me and promised me and 
6 convinced me that there was no risk or I never ever 
7 would have ventured into this. He harassed me many 
8 many times. He was constantly at me. 
9 Q. How did he harass you? 
10 A By telling me just to trust him and that 
11 there was no risk -
12 Q. Why was that harassment? 
13 A - the whole time. 
14 Q. Why do you consider that harassment? 
15 A I shouldn't use the word harassment 
16 Take that off. 
17 MR.VEASY: I'm sorry. 
18 THE WITNESS: I said the word harassment 
19 wasn't a good word to use. He just was constantly 
20 in every conversation trust me, there's no risk. 
21 You just walk into it. Everything's done. The 
22 plans are there, the kids are there. All you have 
23 to do is go in and work hard. 
24 Q. (BY MR. LOVE) I want to try and go 
25 through this step-by-step if we can, so let's try it | 
i 
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1 this way: You signed an agreement or a document of 
2 some kind in his office on the 20th of July, 1994; 
3 correct? 
4 A . Correct. 
5 Q. What happened to that document? What was 
6 it used for, if you know? 
7 A. I don't know. All I know is I signed it. 
8 Q. Do you know if Mr. Rasekh gave that 
9 document to the Hirschis? 
10 A. I have no idea. 
11 Q. Were you ever presented with a 
12 counteroffer from the Hirschis for the purchase of 
13 their property? 
14 A I know that Kal was dealing with the 
15 Hirschis, and there were types of offers because it 
16 did not end up being $900,000. First of all, 1 
17 didn't go for this, and they were never ever 
18 explained to me. Kal Rasekh would just have me come 
19 into his office and trust me, Marie, and he 
20 negotiated it, getting it down, and he took care of 
21 all of my things, and I did trust him. 
22 Q. When was your understanding that you had 
23 a deal with the Hirschis to purchase their property? 
24 A. The deal was at 5800,000. 
25 Q. When did you have a deal? 
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1 A I don't know. 
2 Q. When did you make the earnest money 
3 payment? 
4 A I don't remember, 
5 Q. Do you recall whether it was shortly 
6 after tbe 20th of July, 1994, or long after? 
7 A 1 can't remember when I made it. 
8 Q. Do you recall making the payment? 
9 A I remember giving it to KaL 
10 Q. Do you recall how much it was? 
11 A Five thousand, I believe. 
12 Q. At tbe time you gave the S5,000 earnest 
13 money payment to Mr. Rasekh, did you understand that 
14 you had an agreement to purchase the Hirschi 
15 property? 
16 A No. Kal told me 1 could negotiate with 
17 it and that 1 could get my 55,000 back. I didn't 
18 feel locked in. 
19 Q. Did he tell you under what 
20 circumstances — 
21 A. I didn't even have the money, and my 
22 house wasn't even — 
23 Q. You have to let me ask the question. I 
24 understand you want to tell your story, but you have 
|25 to let me ask the question. 
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Q. Now, if you look at the next four pages, 
do you see at the top they're identified as 
Counteroffer No. 1, Counteroffer No. 2, Counteroffer 
No. 3, Counteroffer No. 4 -
A. I wasn't -
Q. You have to let me ask the question, 
please. I 'll try again. 
A. Sony. 
Q. You have counsel Counteroffer No. 1, 
i Counteroffer No. 2, Counteroffer No. 3 and 
Counteroffer No. 4. They were all signed by the 
! Hirschis on the 23rd of July except for No. 4, which 
l was signed on August 2nd. Okay? 
\ Do you recall that the Hirschis made a 
> counteroffer to the offer you made on July 20, 1994? 
5 A. All I know is that Kal was negotiating 
f with them. 
5 Q. Did Kal tell you that the Hirschis had 
) made a counteroffer? 
3 A. Of some sort, yes. 
l Q. Did you agree to that counteroffer? 
l A. At the time I did not know what they 
3 were. 
4 Q. Go back to page 288 of Deposition 
5 Exhibit 5. You've already identified your signature 
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1 on August 3rd. 
2 Do you see that it says 
3 acceptance/rejection of counteroffer? 
4 A. Yes. 
5 Q. Now, is that your acceptance of the 
6 Hirschis' counteroffer? 
7 A. All 1 know is Kal told me I get the baby 
8 grand piano, the white closet were included and the: 
9 dolphins, and I signed it. He was not there when I 
10 signed it, and he just told me to sign i t 
11 Q. Where did you sign it? 
12 A To go in his office and sign it. He told 
13 me to go in and sign. I trusted his judgment since 
14 he was negotiating for my benefit. 
15 Q. Now, my question is did you understand 
16 that when you signed page 288 on August 3, 1994, 
17 that you were accepting the Hirschis' counteroffer'' 
18 A. He told me what 1 was signing. He said I 
19 was getting the baby grand piano, the white closet 
20 and the cement dolphins and I needed to sign it. 
21 Q. But as you understand, you were getting 
22 the entire Hirschi property, that you were signing a 
23 deal for the whole property, including the piano, 
24 the closet and the dolphins? 
25 A. Yes. 1 
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1 Q. Does your signature represent your 
2 acceptance of the Hirschis' counteroffer for you to 
3 purchase their property? 
4 A. On August 3rd; is that what you're 
5 saying? 
6 Q. Yes. 
7 A. So by August 3rd did I know I was buying 
8 it by myself? 
9 Q. Well, that I don't know. I 'm just asking 
10 you if you were buying it one way or the other on 
il August 3rd? 
12 A. That is true, I was buying i t We were 
13 negotiating buying i t If it all worked out right, 
14 I was buying it. 
15 Q. I thought somewhere I had a copy of the 
16 earnest money check. I think it 's dated August 4th, 
17 but I can't find i t 
18 MR. VEASY: Is that what you're looking 
19 for? 
20 MR. LOVE: Yeah, that's it. 
11 was marked tor identification.) 
22 
23 Q. (BY MR. LOVE) 1 show you Deposition 
24 Exhibit 6 and ask vou if you've ever seen that 
|25 before? 
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1 A. Yes, I have. I gave it to Kal Rasekh. 
2 Q. Deposition Exhibit 6 is a copy of a check 
3 of your earnest money check to purchase the Hirschi 
4 property? 
5 A. (Witness nodding head affirmatively.) 
6 Q. And it's dated August 4, 1994? 
7 A. Uh-huh (yes). 
8 Q. Does that indicate to you that as of 
9 August 4, 1994, that you had reached an agreemeat to 
10 buy the Hirschi property? 
11 A. On August 4th 1 still believed I was 
12 negotiating. 
113 Q. Why did you then make an earnest money 
' 14 payment if you believed you were still negotiating? 
15 A. Because Kal told me I had to. 
16 Q. What did you say to him and what did be 
117 say to you about that? That's compound. 
18 Let me just ask you what did you say to 
19 him about making an earnest money agreement if you 
20 didn't have a deal? 
21 A. When I gave this to him, I said am I 
22 locked in? He said no, not unless it works out, 1 
23 mean, I sell my house. I didn't even have a sale on 
24 my house. I didn't have a dime in my pocket. 1 had 
[25 to sell my house, and my house wasn't even for | 
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1 sale. Obviously, I couldn't be buying something 
2 without money. What if my house didn't sell? 
3 Q. Was there a contingency in the contract 
4 for the sale of youx house on Cavalier Drive? 
5 A. There was. He told me there was. 
6 Q. Assuming that contingency went through, 
7 did you have an understanding on or about August 3rd 
8 that you had an agreement? 
9 A That I could have an agreement. 
10 Q. To purchase the Hirschi property? 
11 A. If it worked out, right. 
12 Q. What else remained to be worked out 
13 besides the sale of your home as of August 4, 1994? 
14 A. This was totally out of my realm, 
15 something I would have never considered on my own. 
16 I think at this point I was so dominated by Kal 
17 Rasekh that 1 didn't really have rational thinking. 
IS Q. All right. Let's go back to my 
19 question. 
20 What remained to be worked out for you to 
21 buy the Hirschi property other than the sale of your 
22 home on Cavalier Drive? 
23 A. At this point on August 4th he was 
24 domineering my actions. I know now that I was never 
25 qualified. I wasn't capable of it. 
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1 Q. Never qualified in what sense? 
2 A I've never even held a full-time job. 
3 Q, You're saying you weren't qualified to 
4 manage or operate a day-care business? 
5 A. Right He convinced me. He justified 
6 it. 
7 Q. Let's still go back to my original 
8 question. 
9 You said on August 4tb that you had a 
10 deal if everything went through; is that right? 
11 Including one of those things was the sale of your 
12 home on Cavalier Drive? 
13 A. (Witness nodding head affirmatively.) 
14 Q. What other things had to happen before 
15 you had a deal to purchase the Hirschi property? 
16 A It had to be a lower price. 
17 Q. Did you tell Kal Rasekh it needed to be a 
18 lower price? 
19 A. Absolutely. 
20 Q. When did you tell him that? 
21 A. All along. 
22 Q. Did you tell him what the price had to 
23 be? 
24 A. No. It had to be lower. 
2
~ Q. How much lower? 
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1 A. I didn't want to jeopardize anything or 
2 risk anything, but any time I ever opened my mouth, 
3 he always came back and said there is no risk. He 
4 assured and promised me there was no risk involved 
5 or I never would have done it. 
6 Q. So you had to sell your house on Cavalier 
7 Drive, you had to have a lower price in order to 
8 have a deal. 
9 Anything else for you to have a deal to 
10 purchase the Hirschi property? 
11 A. 1 needed to be assured and promised that 
12 1 couldn't fail. That's something I never asked 
13 for. He gave it to me. 
14 MR. DYER: I didn't bear that. 
15 MR. VEASY: Will you read back that 
16 statement? 
17 MR. DYER: 1 didn't hear what you said. 
18 MR. LOVE: Go ahead and read it back. 
19 THE WITNESS: Sony. 
20 (Record read.) 
21 Q. (BY MR. LOVE) Is it your testimony that 
22 you never asked Kal Rasekh for that promise that you 
23 couldn't make? 
24 A. He assured and promised me there was no 
25 risk. He would either sell it or buy it. 
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1 Q. Was that all the assurance you needed in 
2 order to go forward? 
3 A. He dominated my actions. I trusted him 
4 more than I trusted my brother and my friends. 
5 Q. You were relying on him, in other words? 
6 A. A hundred percent. 
7 Q. When was the first time you met the 
8 Hirschis? 
9 A. Kal took me to the Center, and I don't 
10 know the time he took me over. 1 went twice and 
11 then they came over to my house. They drove by my 
12 house when I was in the yard the first time. They 
13 came over twice. 
14 Q. You said Mr. Rasekh and you went over to 
15 the Hirschi Center, to the property? 
16 A, Or be might have sent me over there, or 
17 if I came with Kal the first time, I'm not really 
18 sure. 
19 Q. Had you met the Hirschis or visited the 
20 Hirschi property prior to the time that you provided 
21 the earnest money check on August 4th? 
22 A I don't know the first time I met the 
23 Hirschis. I know I made an appointment and I went 
24 over to see what 1 was buying. I'm sure I drove by 
25 it if I didn't go up to it. 1 made an appointment 
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1 A. Uh-huh, yes. 
2 Q. What does be do for a living, if you ' 
3 know? 
4 A. He worked for Utah Power & Light as a 
5 salesperson. 
6 Q. Is he retired now? 
7 A. I heard that be was. 
8 Q. Do you know what he sold? ! 
9 A. No. 
10 Q. Did you take Mr. Spafford through the 
11 Center, or showed him the Center? 
12 A. I don't remember that I showed it to . L
 v 
13 him. He was involved in it. I don't know wafether^ 
14 showed him or — I know I showed him. 
15 Q. Did you show him the house? 
16 A. I don't know. 
17 Q. When you say that be was involved in it, 
18 how was he involved? 
19 A- He was my boyfriend. 
20 Q. Did he have any financial involvement in 
21 the purchase? 
22 A. At the closing I did not even have enough 
23 money to pay the S181,000. If my memory serves me 
24 right, I was short about $300. I took every dime 
25 out of my pocket and was still short about S3 00, and 
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1 Q. Did you talk to anybody while you were 
2 there? 
3 A. I don't know. 
4 Q. How many tiroes prior to the closing did 
5 you meet with the Hirschis face to face? 
6 A. I don't know. There was a few times. I 
7 know 1 had the meeting when Kal came back from Egypt 
8 and I said I wasn't going to buy this. We had that 
9 meeting with the Hirschis, then we had another 
10 meeting with them, and then when it got close to my 
11 buying it they showed me some of the things they 
12 did. 
13 Q. I'm sorry. I didn't hear that. Close to 
14 what? 
15 A. They showed me some of the things they 
16 did. They took me down and showed me where they 
17 bought their bread and showed me a few things. 
18 Q. So you had a meeting with them the first 
19 time you went out to visit the property. That's 
20 one. You had a meeting with them when Kal Rasekh 
21 came back from Egypt, that's two, and there was a 
22 third meeting — 
]23 A. I'm not sure. 
24 Q. — where they showed you where they 
25 bought bread and other things? 
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1 he loaned it to me. 
2 Q. Did be have any other financial 
3 involvement other than loaning you $300? 
4 A. No. 
5 Q. Did you walk through the Center with 
6 Mr. Spafford; do you recall? 
7 A. I don't recall. 
8 Q. Did you walk through -
9 A. I know 1 showed it to him. You couldn't 
10 be there during hours and walk someone through it 
11 They didn't want anyone to know they were selling 
12 i t 
13 Q. Now, you said you went a couple times to 
14 visit the Center on your own. 
15 When did you do that? 
16 A. In August, September. 
17 Q. What did you do while you were there when 
18 you went by yourself? 
19 A. What did 1 do? 
20 Q. When you went by yourself? 
21 A 1 would walk in and be inconspicuous. 1 
22 couldn't really look at anything or do anything or 
23 see anything. I just walked in there. 
24 Q. You went back a second time by yourself? 
25 A. Uh-huh (yes), went a few times. 
_ _ - Page 92 
1 A. 1 went to the Center and I went to their 
2 home and the missionary was there. 
3 Q. Did you have another meeting with them at 
4 the closing, or shortly before the closing? 
5 A- Not thai 1 recall. 
6 Q. You don't recall meeting with them at the 
7 closing, or you're sure you didn't meet with them? 
8 A. I was at the closing with them. 1 didn't 
9 have a meeting before the closing. 
10 Q. On the day before or a couple days 
ll before? 
12 A. Not that 1 recall. 
13 Q. Tell me what you talked about with the 
14 Hirschis the first time you met them. 
15 A. It was just a very friendly visit showing 
16 me around. They were very friendly, 1 was fnendly. 
17 Q. Anything else that you recall in that 
18 meeting? 
19 A. No. 
20 Q. Tell me as specifically as you can recall 
21 about the meeting after Mr. Rasekh came back from 
22 Egypt. 
23 That was a face to face meeting? 
24 A. Yes, it was. 
125 Q. Where did that meeting take place? 
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1 A. It took place in the borne. 
2 Q. The Hirschis' home? 
3 A. Uh-buh (yes). It took place in an office 
4 in the home. 
5 Q. All right. What was the purpose of that 
6 meeting? 
7 A. I told Kal I was not going to buy it, it 
8 was too expensive, 1 was not going to agree to any 
9 of it, and he got very upset with me and very angry 
10 with me and went in to negotiate with the Hirschis. 
11 Q. You said that you told Kal you weren't 
12 going to do the deal at all? 
13 A. No. 
14 Q This was in the meeting with the 
15 Hirschis — 
16 A. No. 
17 Q. 
18 Hirschis? 
19 A. It was at the Center, outside the Center, 
20 and then we went in and — he first went in and 
21 talked to them, and then be brought me in. 
22 Q. As best as you can recall, what was said 
23 after you came into the meeting? What did you say? 
24 A. Well, I was very upset that day, and Kal 
25 was verv mad at me, and he said 1 had no riebt to do 
or before the meeting with the 
1 this at the last minute type thing. He just made me 
2 feel like a jerk, and so at this point in my life 
3 Kal really dominated my actions. 
4 Q. What did you say during this meeting? 
5 A I remember that they were negotiating. I 
6 remember turning to Lois and looking her in the eyt 
7 and saying, "Lois, do you think that I really could 
8 handle this and could I really do this?" 
9 Q. What did she say to you? 
10 A She just said yes. I feel like it was an 
11 absolute yes. 
12 Q. You say you felt like it was an absolute 
13 yes? 
14 A. Uh-huh(yes). 
15 Q. What do you mean by an absolute yes? 
16 A, It wasn't a wishy-washy yes. 
17 Q. Did she say anything more than yes? 
18 A I don't remember it. 1 remember it was a 
19 strong yes. 
20 Q. Did she say anything other than yes? 
21 A. Not that I recall. I asked her that. 
22 Q What else did you say in the meeting? 
23 A Kal was doing the talking, negotiating. 
24 Q. What did he say? 
25 A. I don't know. He just renegotiated 
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1 Q. How did they renegotiate? What terms 
2 were renegotiated? 
3 A I believe this is where they made the 
4 payments, made four payments. 1 don't know. I let 
5 Kal do it. He was very upset with me that 1 wasn't 
6 going to go through i t He was so upset with me 
7 that he wanted me to even pay him more money. 
8 Q. So do you recall what terms changed in 
9 the deal at that meeting? 
10 A I remember that they made four payments 
11 and then no payments after that. 
12 Q. They agreed to delay the monthly payments 
13 until the first of January? 
14 A. Yes. 
15 Q. And then the first of February? 
16 A. Something like that 
17 Q They agreed to reduce the purchase price 
18 to $800,000? 
19 A. Uh-huh (yes). 
20 Q. That happened in that meeting? 
21 A I don't know. I don't think so. I don't 
22 know. 
23 Q. You don't know whether they agreed to 
24 reduce the purchase price? 
25 A. No. The 800 was before that. 
Page9< 
1 Q. When was the 800 negotiated? 
2 A. I don't know. 
3 Q. Well, take a look at Deposition 
4 Exhibit 5. Tell me if you can look at that and say 
5 when the $800,000 was negotiated. 
6 A. The down payment was increased to 200,1 
7 believe. What's the date on this? It says it's 
8 reduced to $800,000. 
9 Q. You're looking at page 289? 
10 A Correct 
11 Q. 1 think that's undated, but if you look 
12 back at page 291, it savs selling price reduced to 
13 $850,000. 
14 A 1 near beard that price. 
15 Q. And you'll notice that is September 22, 
16 1994. 
17 A. I've never seen this. 1 have never beard 
18 of an 850 price. 1 never heard of it. 1 thought it 
19 went from nine to eight hundred. 
20 Q. Would you conclude from your review of 
21 Deposition Exhibit 5 that the price was reduced to 
22 $800,000 after September 22, 1994? 
23 A I think it was before September. . No, 1 
24 don't think that was when we negotiated 800. I 
25 think that's when we negotiated the payment. That's 
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1 canceled check? 
2 A- I don't know. I'm sure it's somewhere. 
3 I keep everything. 
4 MR. VEASY: Could we request that check 
5 be produced if it's — 
6 THE WITNESS: I'm sure I have it 
7 somewhere. 
8 MR. VEASY: Is that yes on the record? 
9 MR. GEORGE: We will produce it if we 
10 find it, yes. 
11 Q. (BY MR. LOVE) The meeting we're talking 
12 about after Mr. Rasekh came back from Egypt and 
13 Mr. Hirschi told you maybe you shouldn't buy the 
14 property, or something to that effect, who else 
15 attended that meeting, if anybody? 
J16 A. I'm not sure. I can't remember. 
J17 Q. Were either Steve or Maxleen Hirschi at 
18 that meeting? 
19 A. I know you were there, I know Kal was 
20 there, you were there and I was there. 
21 Q. When you say "you" in that last answer, 
22 were you referring to both Mr. and Mrs. Hirschi? 
23 A. Right. He was sitting here (indicating), 
24 Kal was sitting at the table and she was sitting 
25 here (indicating) and I was sitting here 
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1 A. Uh-huh (yes). I'm not sure. 
2 Q. Where did that meeting take place? 
3 A. Tilby's office. 
4 Q. What was the purpose of the meeting? 
5 A. To go over the papers. 
6 Q. Did you request tos meeting? 
7 A. I can't remember. 
8 Q. I'm sorry. What else did you say? To go 
9 over the papers and what else? 
10 A. He was their accountant. 
11 Q. How long did you meet with Mr. Tilby? 
12 A. I don't know. A meeting in his office. 
13 I don't know how long it was. 
14 Q. More than an hour? 
15 A. I wouldn't think so. I'm sure it wasn't 
16 more than an hour. 
17 Q. Did the Hirschis also attend that 
18 meeting? 
19 A. Not to my knowledge. 
20 Q. What documents or papers did you review 
21 in Mr. Tilby's office? 
22 A. Hirschis gave me some documents and 
J23 papers of all of the expenditures and the money that 
24 was brought in and the money that was spent. 



























1 the Hirschi Center, didn't they? 
2 A. Uh-huh, but they included their own 
3 personal, so it was hard to read. 
4 Q. Did they give those accounting statements 
5 to you before you went to meet with Mr. Tilby? 
6 A. Yes. 
7 Q. When did they give those to you? 
8 A. I don't know. 
9 Q. Did you review those accounting 
10 statements with Mr. Tilby? 
11 A. That's why we went there. 
12 Q. Do you recall what you asked him? 
13 A. He certainly didn't call me. 
14 Q. My question is what did you ask him? 
15 A I just know we went over the documents, 
16 and they were very hard to read, because evsn 
17 Hirschis said that two families lived off of it, you 
18 know, so it showed they had no profit, so we were 
19 trying to figure out how much profit. We couldn't 
20 figure it out because their papers showed nc profit, 
21 and they justified it because they said it wa<; 
22 supporting two families. 
23 Q. What did you ask Mr. Tilby to show you? 
124 A. Same thing. We wanted to see if he 
25 could. He couldn't do it either. 
101 Page 10 (indicating), and it seems like somebody was sitting 
here (indicating), but I'm not sure. I can't 
recall. 
Q. Do you recall any meetings that you had 
with Mr. or Mrs. Hirschi that either Steve or 
Marleen Hirschi also attended? I mean prior to the 
closing. 
A. I'm not sure. Maybe that's when Marleen 
was there. I'm not sure. 
Q. She could have been at the meeting aiHer 
Mr. Rasekh came back from Egypt, but you're not 
certain? 
A. I'm not certain. I feel like someone 
else was there, but I'm not sure. 
Q. Is there any other reason you increased 
the earnest money payment other than what you've 
already testified to? 
A. Not that I know of. 
Q. Who attended the meeting you had with 
Mr. Tilby, the Hirschis' accountant? 
A. I don't know. It might have been Stan, 
it might have been my son. I'm not sure. 
Q. Your son Daryl? 
A. I know somebody else was there. 
Q. Your son Daryl? 
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1 Q. Did the Hirschis do anything to indicate 
2 to you that you did not have the right to have an 
3 inspection? 
4 A. No. 
5 Q. Did they cooperate with any 
6 inspection — 
7 A. I don't know. I wasn't involved in any 
8 of that. We nevei even talked about that with 
9 Hirschis when negotiating. 
10 Q. Never talked to the Hirschis about 
11 inspection? 
12 A No. 
13 Q. Did you ever talk to the Hirschis -
14 excuse me. 
15 A I asked questions myself. I asked, you 
16 know, if everything had been passed. They assured 
17 me that by June everything had been passed, such as 
18 the Health Department, the Fire Department. They 
19 said there was a new roof on the house, so I asked 
20 all those kind of questions, maybe more. 
21 Q. We'll come back to that after lunch. 
22 A My son also asked questions. 
23 Q. When would your son have asked questions? 
24 A. I don't know. 
25 Q. Was this Daryl? 
Pagel 
1 A Uh-buh(yes). 
2 Q, Was this when he inspected the property? 
3 A I think we just asked questions, and be 
4 trusted Hirschis, trusted Kal. 
5 Q. Decided not to do an inspection? 
6 A We didn't decide. We didn't even read 
7 this. 
8 Q. Did you talk to Mr. Rasekh about 
9 conducting an inspection? 
10 A No. 
11 Q. Did you ever say anything to him about I 
12 think we need to do inspection? 
13 A No. He told me what to do. He dominated 
14 my world. I didn't tell him what to do. 
15 Q. If you look at paragraph 8.1 at the 
16 bottom of No. 7, it says, "Buyer shall have 20 
17 calendar days after acceptance in which to review 
18 the content of Seller Disclosures, and, if the 
19 inspection contingency applies, to complete and 
20 evaluate the inspection of the property and to 
21 determine if, in Buyer's sole discretion, the 
22 content of all Seller Disclosures, including the 
23 property inspection, is acceptable." 
24 Did you review paragraph 8.9 when you 
25 signed -
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1 A No. 
2 Q. - this exhibit? 
3 A. No. 
4 Q. Did you ever make an inspection and 
5 decide in your sole discretion whether an inspection 
6 of the property was acceptable? 
7 A No. 
8 Q. Look at paragraph 8.2 down at the very 
9 bottom of that page. "If huycr does not deliver a 
10 written objection to Seller regarding a Seller 
11 Disclosure or the property inspection within the 
12 time provided in subsection 8.1 above, that document 
13 or inspection will be deemed approved or waived by 
14 the Buyer." 
15 Did you review paragraph 8.2 — 
16 A No. 
17 Q. -- when you signed Exhibit 7? 
18 A. No. 
19 Q. Did you ever provide a written objection 
20 to the Hirschis regarding either the seller 
21 disclosures or the property inspection? 
22 A No. 
23 Q. Go to the next page, please, of 
24 Exhibit 7, paragraph 10, Seller's Limited 
25 Warranties. 
Page 
1 Did you review paragraph 10 when you 
2 signed Exhibit 7? 
3 A. No. 
4 Q. I'm sorry. I didn't hear that. 
5 A No. 
6 Q. Did you ever review it at any time after? 
7 A No. 
8 Q. Go down to paragraph 14. Did you review 
9 paragraph 14 at the time you signed Exhibit 7? 
10 A No. 
11 Q. Did you ever review it afterward? 
12 A No. * 
13 Q. Did you ever discuss any of the 
14 paragraphs in Exhibit 7 with Mr. Rasekh? 
15 A. Not from this document, no. 
16 Q. And by this document, are you referring 
17 to either the first three pages of Exhibit 5 or 
18 Exhibit 7? 
19 A We're talking about Exhibit 7. 
20 Q. Did you ever ask him any questions about 
21 what any of the terms meant, anything like that? 
22 A. No. 
23 Q. Go to page 284 of Exhibit 5, which is 
24 Addendum No. 1. It says the first contingency is 
25 subject to the buyer review of all documents 
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l regarding maintenance, utility, wages, salaries. 
2 Do you see that? 
3 A. Yes. 
4 Q. Whose handwriting is this? 
5 A. It's not my handwriting. 
6 Q. Is that Mr. Rasekh rs handwriting; do you 
7 know? If you don't know, just say so. 
8 A. I don't know. 
9 Q. Did you review any documents that are 
10 subject to paragraph No. 1 on page 284? 
11 A. No. 
12 Q. Did you review any maintenance documents, 
13 utilities documents, wages documents or salaries 
14 documents? 
15 A No. 
16 Q. Did you ever ask to see any? 
17 A. No. 
18 Q. Did the Hirschis ever refuse to provide 
19 you any? 
20 A. No. 
21 Q. Further on in Exhibit No. 5, going to 
22 page 288, which is Counteroffer No. 4 with your 
23 acceptance signature at the bottom, do you see that? 
24 A. Yes, 
25 Q. Do you see item No. 1 on that page says, 
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1 A. Because I wouldn't have bought it at 
2 $900,000. 1 wouldn't have even bought anything at 
3 800. 
4 Q. You would not have bought anything at 
5 $800,000? 
6 A. Huh-uh (no). 
7 Q. Did you ever consider getting an 
8 appraisal on the property? 
9 A. Yes, I did. 
10 Q. When did you consider that? 
11 A. When I listed with VR Brokers, they 
12 wanted me to get an appraisal. 
13 Q. Prior to the closing when you bought the 
14 property from the Hirschis, did you consider getting 
15 an appraisal? 
16 A. No. I trusted Kal's judgment. 
17 Q. Did you understand prior to the closing 
18 that you had the opportunity to get an appraisal if 
19 you wanted one? 
20 A. No. 
21 Q. Were you unfamiliar at the time of the 
22 closing with people obtaining appraisals on property 
23 they were purchasing? 
24 A. No. I just trusted Kal. I never thought 




























"In case buyer sales [sic] property in the future, 
the sellers agree to let the underline mortgage to 
be assumed by a qualified buyer with a full credit 
check and a financial STMT," I'm assuming statement, 
"made by the seller." 
Do you see that? 
A. Yes, I do. 
Q. Had you had any discussions with either 
the Hirschis or with Kal Rasekh at this time about 
selling the property in the future? 
A. No. 
Q, Had you considered selling the property, 
the Hirschi property, in the future? 
A On August 3rd? 
Q. Yes. 
A No. Only if it did not work Kal promised 
me and assured me he would seU it. 
Q. What do you mean by did not work? If it 
did not work he promised you? 
A- I would not lose anything. If I went in 
and it didn't work, he'd buy it or sell it. He 
assured me and promised me. 
Q. You testified earlier that you weren't 
going to pay 5900,000. How did you determine that 
the S900,000 purchase price was too high? 
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Q. Did you ever discuss getting an appraisal 

























Q. You neveT raised the issue with him? 
A. No. 
Q. Did you ever discuss an appraisal with 
the Hirschis? 
A No. 
Q. Did they do or say anything to you to 
dissuade you from getting an appraisal? 
A. No. 
Q. Did you ultimately get an appraisal on 
the property? 
A. Did I what? 
Q. Did you ever get an appraisal on the 
property? 
A. Yes, I did. I called a company, 
appraisal company. They wanted S2,000 to appraise 
it. I gave them 51,000. They came in to appraise 
it. They called and told me they did not want to 
take my second thousand dollars, they would stop the 
appraisal, because they could not appraise it and 
they could not appraise it mainly for what I wanted 
them to appraise it for. They could not appraise it 
for what I paid. 
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1 increase wedding receptions? 
2 A. No. He just told me that 1 would have to 
3 do wedding receptions in the long run. 
4 Q. Did the Hirschis tell you that wedding 
5 bookings were generally available only for persons 
6 seeking very low rental rates? 
7 A. I think the Hirschis knew that. 
8 Q. Did they tell you that? 
9 A- Tbey weren't doing wedding receptions. 
10 Maybe a friend or once in awhile they booked one. 
11 Tbey had one booked while I was there that they had 
12 booked 
13 Q . I thought you just told me in response to 
14 paragraph 47 that they were supplementing their 
15 income with wedding receptions. 
16 Were they or weren't they? 
17 A. That's what thev told me. 
18 Q. They told you tfiey were supplementing 
19 t h e i r -
20 A. At periods of time while they were 
21 running the Hirschi Center, yes, they were. At that 
22 moment I don't know what they were doing. 1 think 
23 they had one or two. They had one booked while 1 
24 was there. 
25 Q. All right. 
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1 A. They told me in advance that there was 
2 one booked. 
3 Q. Did that one take place? 
4 A. Uh-buh, yes. It was embarrassing for 
5 them to have it there. Tbey did it because it was 
6 low. 
7 Q. Are you continuing your answer? 
8 A. I beg your pardon? 
9 Q. Continue your answer. 
10 A Tbey went ahead and booked it because of 
11 the low rental rate. 
12 Q. Was it your understanding that the 
13 Hirschis were charging those same rates or similar 
14 rates when -
15 A. I don't know. 
16 Q. You didn't have any understanding they 
17 were charging high rates and all of a sudden when 
18 you took.over you were charging low rates, did you? 
19 A. They already rated i t 
20 Q. Rated it? 
21 A They already talked to the people and 
22 figured out how much the people were paying. 
23 Q. So the rates that you could charge after 
24 the closing were pretty much the same rates that 
25 they charged before the closing, weren't tbey? 
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1 A. I didn't have any receptions there after 
2 those people. 
3 Q. So you quit trying to have any wedding 
4 receptions there? 
5 A. You couldn't, absolutely, till I fixed it 
6 up. 
7 Q. And I presume the Hirschis couldn't have 
8 had any wedding receptions there before the closing 
9 for the same reasons. Wouldn't that be true? 
10 A. 1 don't know. That's my business. They 
11 can do anything they want. If they're not 
12 embarrassed, fine. I was. Very rundown. 
13 Q. "Following this discovery," in paragraph 
14 49 now, "Plaintiff considered it necessary to paint 
15 the exterior and interior and to replace the carpets 
16 to make the Hirschi Center more marketable." 
17 Did you paint the exterior? 
18 A. Yes, I did. 
19 Q. Did you paint the entire exterior? 
20 A. I couldn't finish. My property was 
21 bought on October the 10th. I felt very panicky 
22 about getting the exterior painted or I would not be 
23 able to have wedding receptions, and it was going to 
24 be cold weather, so I hurried as fast as I could to 
25 paint the exterior. I did get the exterior painted, 
Pagel-
1 not the home, 
2 Q. Did you paint the exterior of the entire 
3 Center building? 
4 A Most of i t 
5 Q. You painted it white? 
6 A. Cream. 
7 Q. Had it been a natural stain, wood stain, 
8 part of that? 
9 A. Very dark wood stain, I guess it was. I 
10 don't know if it was paint I don't think so. Dark 
11 wood. 
12 Q. Again, where did you paint the interior? 
13 A I only painted the interior of the home. 
14 I had to paint the bedroom for my children before 
15 they could move in, so I painted that bedroom, and I 
16 started to paint the bedroom that I was in and got 
17 it half painted. I couldn't do everything. 
18 Q. When did you get your bedroom half 
19 painted? 
20 A During the course of me being there. 
21 Q. What period of time? Did this get done 
22 in November? You got it done in June? 
23 A I only got a wall painted. I was too 
24 overwhelmed with the work. I was painting day and 
25 night. I started painting it is all. 
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1 Q. It also says in paragraph 49 that you 
2 found it necessary to replace the carpets to make 
3 the Hirschi Center more marketable. 
4 You did replace the carpets -
5 A. No. 
6 Q. — or you didn't? i 
7 A. No. 
8 Q. That paragraph's in error? 
9 A. It is in error. 
10 Q. And if you'll notice, you go back to 
11 paragraph 25 in the Complaint, you can read 
12 paragraph 24 to put that in context as well. 
13 Paragraph 25 says that Rasekh did not explain that 
14 he was acting as the agent for the seller. 1 
15 Is that statement correct in that 
16 Complaint or did you, in fact, know that Rasekh was 
17 acting as agent for the seller? 
18 A. I don't know the words acting for the 
19 seller. All I know is be called me and told me that 
20 he left Hirschis, that be listed this property with 
21 them. i 
22 Q. Did you conclude from that that be was 
23 acting as the agent for the Hirschis? 
24 A. Call it whatever you want. I don't know. 
25 Q. That makes paragraph 25 wrong, doesn't 
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1 it? 
2 A. Huh-uh(no). 
3 Q. Paragraph 25 is correct as far as you 
4 understand it? 
5 A It's legal terms. I rely on m y 
6 attorney. The legal terms I don't know. I can only 
7 tell you what I know. 
8 Q. Look at paragraph 51 . 
9 A Which one? 
10 Q. Paragraph 51. 
11 A Okay. 
12 Q. Read paragraph 51 to yourself, please. 
13 (Witness examining document) 
14 THE WITNESS: True. 
15 Q. (BY MR. LOVE) The State came in and 
16 inspected on October 26, 1994? 
17 A. Yes. 
18 Q. That's the day they came? 
19 A. I don't have it in front of me. If it 's 
20 on bere, you know, it 's probably what date it was. 
21 Q. What would you look at to determine 
22 whether that date was accurate or not? 
23 A. I don't know exactly how I got that date, 
24 but it sounds pretty accurate, either on or around 
25 or about. 
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1 Q. Did they provide you with a document or 
2 anything — 
3 A They provided me with a document. 
4 Q. Would this have been the first time the 
5 State inspected the property after you took over? 
6 A. Yes. I 'm not sure where that date came 
7 from. 
8 Q. Well, now, if they came on the 26th, that 
9 would be approximately three weeks after you 
10 purchased the property. 
11 A. I 'm looking at that time and wondering if 
12 that's correct It might be earlier. I would think 
13 it would maybe be earlier. I 'm not really sure 
14 where that date came. 
15 Q. Is it still your testimony that the State 
16 came and inspected the day after you took over? 
17 A. The day after? 
18 Q. Yes. 
19 A. No. I never said that 
20 Q. You never said that? You're certain you 
21 never said that? 
22 A. I just know that after I moved in I said 
23 within an immediate time. Could have been a day, 
24 day after, the Fire Department, the State 
25 Department, they wanted to close me down. 
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1 Q. Did they all come the same day? 
2 A. No. 
3 Q. You said that "the Hirschi Center was 
4 inspected by the State and the Plaintiff was 
5 informed that the Center ceased to be licensed ss a 
6 day care center upon her takeover and that to stay 
7 open she would need to meet new qualification 
8 standards by October 31, 1994." 
9 Did you meet those standards? 
10 A. No. There's no way I could. 
11 Q. What was required, to your knowledge? 
12 A They wanted me to have a commercialized 
13 dishwasher. 
14 Q. What else? 
15 A. They wanted me to have the entire Center 
16 hooked up to the Fire Department, security system, 
17 emergency exits, lighting. They wanted the 
18 playground completely redone. They didn't wiint peat 
19 gravel. Those were the main things. 
20 Q. Anything else that you can think of? 
21 A Those are the major things. 
22 Q. Did you obtain a commercialized 
23 dishwasher? 
24 A No. 
125 Q. At any time ever? 
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1 A. No. 
2 Q. Did you ever obtain a new dishwasher 
3 after you moved in? 
4 A. Yes, I did. 
5 Q. Where did you get the dishwasher from? 
6 A. I got it out of Stan's brother's home. 
7 Q. Was it adequate for your purposes? 
8 A. It filled my purpose, but not for Health 
9 Department purposes as well. Tbey extended my time 
10 till June. 
11 Q. The State did? 1 
12 A. Yes. I fought for it. 
13 Q. Did you pay for the dishwasher you got 
14 from Stan's brother's house? 
15 A. I'm not sure. He might have paid a 
16 hundred. Maybe be did. I don't know. 
17 Q. Possibly you got it for free? 
18 A. Yes. 
19 Q. You said that you had to have the entire 
20 Center hooked up to the Fire Department? 
21 A. Yes. 
22 Q. Did you have that done? 
23 A. No. 
24 Q. Why not? 
25 A. Very expensive. 
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1 A. 1 didn't try to get it hooked up. I 
2 tried to get information about it, what it would 
3 take to get it hooked up. 
4 Q. When did you get the information you 
5 needed? 
6 A. During that time. When 1 made the calls, 
7 what I got from Ron Orban, he came in and put 
8 emergency lights in the exits. There wasn't 
9 anything in that building that I know of that 
10 actually met qualifications or standards of what the 
11 Fire Department and the Health Department wanted. 
12 Tbey were like waiting for it to be closed and to 
13 pounce on me. 
14 Q. So you found within days, weeks after 
15 October 10th that it was too expensive to install 
16 the necessary equipment? 
17 A. Too expensive. I had till June. 
18 Q. But when did you discover it was too 
19 expensive? 
20 A. It was just expensive. To do all the 
21 qualifications would have been over SI0,000 and 
22 more. 
23 Q. And you determined that in October of 
24 1994? 




















































Q. How expensive? 
A- Thousands. 
Q. How many thousands? 
A. I don't know. 
Q. What did you do to determine it cost 
thousands of dollars? 
A. 1 made calls. 
Q. To who? 
A To a security place. 
Q. Which one? 
A. I made a call to the security place plus 
Ron Orban, my friend, and he worked for a security 
company. I did not rely on him. I also made calls. 
Q. Do you remember who you called? 
A. No." 
Q. When did you make those calls? 
A. Everything that I did, as soon as I found 
out, 1 was making calls. 
Q. So you tried to get a Fire Department 
qualification with regard to the emergency system 
shortly after October 26, 1994? 
A. After October 10th. 
Q. Shortly after October 10th you tried to 
get the entire Center hooked up to the Fire 
Department? 
Page 15: 
Q. It says here that you were informed that, 
among other things, to stay in business the State 
required you to have a licensed, certified director 
on your staff of employees. 
When did you discover that? 
A. The same time, same period of time. 
Q. Late October/early November, 1994? 
A Yes, early November. 
Q. What did you do to get a certified 
director on your staff? 
A. Put an ad in the paper. 
Q. When did you start doing that? 
A. I still had a time frame to get it, and 
Marleen was there, and she was acting director, and 
she was not qualified Tinder those qualifications. 
Q. How do you know she wasn't qualified? 
A Because tbey said. 
Q. Who said it? 
A The Department. She had to have certain 
qualifications to be an acting director, and she 
didn't have the qualifications. 
Q. When did they tell you she didn't have 
the qualifications? 
A. During this time that I found all this 
out. During October/November. _ _ _ . 
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1 property with Michael Dmiy initially? 
2 A, No, because I put it — I listed it for 
3 a short time that I was open, but I realized Michael 
4 Drury was not doing anything at all to bring 
5 qualified buyers and nothing was happening, and of 
6 course I just maintained the facility. 
7 Q. So about the time you realized Michael 
8 Drury wasn' t selling the property, within three 
9 months you decided to continue maintaining it? 
10 A. Probably. I listed it one week after 
11 October the 10th, so 1 gave him a couple of months. 
12 Q. So this is January or February you quit 
13 seeking students for the day-care center? 
14 A. (Witness nodding head affirmatively.) 
15 Q. How many students did you have there in 
16 December; do you know? 
17 A. I'd have to look at my records. 
18 Q. Where are those records? 
19 A. They're in storage. 
20 Q. Would this document tell you how many 
21 were enrolled? I 'm going to show you what's in 
22 handwriting a roll of August, 1994, through — 
23 A. Do you want me to count them? 
24 Q. No. I just want to know if you could 
25 look at that document and tell how many students you 
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1 had, say, in December of 1994? 
2 A. On my document I have it written down. 
3 MR. LOVE: I request production of any 
4 documents that indicate how many students were 
5 enrolled 
6 THE WITNESS; You can count that if you 
7 want. 
8 Q. (BY MR. LOVE) Is that a complete list? 
9 A. I don't know. I haven't looked at i t I 
10 don't know exactly. You know, maybe there's pages 
11 missing. I have no idea. I have no way to know. 
12 It looks like it probably is. 
13 Q. Do you know as you sit here how many 
14 students you had in day-care in December of 1994? 
15 A No. It was four years ago. 
16 Q. Would you be surprised if you had 88? 
17 A. I know it was too many for the Center. 
18 Q. You had too many children for the Center? 
19 A. Absolutely. 
20 Q. Were you receiving income or payment or 
21 fees from all those students? 
22 A. Are you asking me if I received payments. 
23 Q. Yeah. Did they pay? You said there were 
24 too many students for the Center in December of 
25 1994. Did some of them go for free, or did ihey all 
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1 pay? 
2 A. I don't want to answer that 
3 Q. I don't believe you have a choice. 
4 A. Because I don't know really exactly what 
5 you're saying. I mean, if people are in day-care, 
6 they pay; right? Sometimes it's hard to collect, 
7 you know, so it's just an irrelevant question as far 
8 as I 'm concerned. 
9 Q. Really? You think that question's 
10 irrelevant? 
11 A. Yeah, because if people are in day-care, 
12 that's what they do; right? 
13 Q. And they're paying their wTay, 250 bucks a 
14 month each one of them; right? 
15 A. (Witness nodding head affirmatively.) 
16 Q. You have too many students in the 
17 day-care to handle, you claim each of tbem are 
18 paying, and you say you couldn't make ends meet. 
19 You think that's irrelevant 
20 Is that your testimony? 
21 A. No. You're putting words in my mouth, 
22 and I won't comment on that. 
23 Q. How long did you operate the Hirschi 
24 Center, the day-care? 
25 A. From October through September, a year. 
Page 1ft 
1 Q. September of 1995? 
2 A. Uh-huh (yes). 
3 Q. Do you know how many students yon had in 
4 the day-care center in September, 1995? 
5 A. I don't have that. It 's four years ago, 
6 and I don't have that in front of me. 
7 Q. Was it more than the Center could handle? 
| 8 A. 1 feel that way, and Marleen confirmed 
1
 9 it. She said that at times they increased their 
10 children that much and they would always go back to 
11 decreasing it. 
12 Q. So in September of 1995 there were still 
13 more children enrolled at the day-care than the 
14 Center could handle. Is that accurate? 
15 A. I feel that way. I feel that was more 
16 than what we should have had in there. If you're 
17 asking me my feelings or the facts, this is not 
18 facts. This is my feeling. 
19 Q. And those were all paying students? 
20 A. As far as I know. 
21 Q. Turn to paragraph 61 on page 14. "I:a 
22 late November, 1994, the Plaintiff engaged a friend 
23 to assist her in setting up books of account, and 
24 upon a review of the prior income the plaintiffs 
|25 friend informed her that in his opinion the business 
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1 conducted at Hirschi Center had been 
2 misrepresented'1 
3 A. Stan. 
4 Q. Stan Spafford? 
5 A Yes, told me so. 
6 Q. And he did that in late November, 1994? 
7 A (Witness nodding bead affirmatively.) 
8 Q. Is he an accountant? 
9 A Not that I know of. He works for 1 Jtah 
10 Power as a salesman. 
11 Q. It says here that "upon a review of the 
12 prior income.11 
13 Do you km ^ in liuil fin in? IIIKI niii f* H V K ' V H ' 
14 in late 1994? 
15 A. He might have been basing it on the 
16 papers, I don't know, the documents. You'd have to 
17 ask him. I don't know, 
18 Q. Do you know wix 
19 the information -
20 A That's what I was wondering. 
21 Q. ~ that was provided in Exhibit 8? 
22 A. I don't know. You'd have to ask him 
23 Q. To your knowledge, did be review anything 
24 other than the information that's in Deposition 


























1 A Any other documents? 
2 Q Yes. 
3 A No. These are the only documents we 
4 have, 
5 Q. He told you in his opinion the business 
6 conducted at the Hirschi Center had been 
7 misrepresented? 
8 A Yes. 
9 Q. Is that exactly what he told you? 
A Yes. 
" Q. Did he tell you :v. u it Nad been, 
'-• misrepresented? 
A- Y o u ' l l Tie- r) t: - I n • • • - - - K 
I - for myself. 
LN Q. I know *JI : in asking you what u \ id 
16 you. 
Did be tell you how it had been 
J ,, misrepresented? 
}- A You'd need to ask him He felt like it 
20 was misrepresented. 
21 Q. Well, my question is did he tell you 
22 anything other than what you've already told me? 
23 Did be tell you how it had been misrepresented in 
24 any way? Anything more specific than is stated in 
25 paragraph 61? 
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1 is relicense, and I asked them — I knew I had to 
2 relicense, and I asked them if everything had been 
3 passed so that I knew when I walked in there that I 
4 could relicense with just what I told you earlier of 
5 the measuring and all the qualifications that they 
6 needed. Would there be any reason that I could not 
7 relicense, and that's when this representation was 
8 made by the Hirschis. 
9 Q. What did they say to you? 
A. They told me everything had passed, to 
i walk in and relicense, just do my paperwork. 
Q. What did you later find out hadn't been 
i
 passed? 
14 A. I just went over that. The playground, 
15 the director, the washer, all the new qualifications 
16 that were not in the grandfather clause, Fire 
17 Department 
ih Q. Did they ever discuss with you the fact 
; 9 that they were grandfathered? 
2(J A. NO. 
Q. Did they make representation to you about 
; that one way or another? 
A Never. 
24 Q. When did you have this discussion with 
25 the Hirschis regarding licensing? Which meeting? 
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A It was misrepresented by the grandfather 
clause. It was said to be something it wasn't. 
Q. This is what Stan told you in this 
conversation in late November, 1994? 
A I can't Temember the exact conversation. 
He told me about the misrepresentation. 
Q. How was it misrepresented to be something 
it wasn't? 
A. Had leaks. 
Q. Any other way in which it was 
misrepresented to be something it wasn't? 
A It was misrepresented to me because I w ^ 
told that I could walk right in and take over and 
everything was just ready for me to walk in znc 
over. 
Q Who told you that? 
A And it was not. 
Q Is that what Mr. Rasekh told you? 
A. Kal Rasekh. 
Q. What representations, if any, did 'the 
Hirschis make to you about the licensing? 
A. Grandfather clause. 
Q. What did they tell you? 
A They didn't. They told me everything bad 
been passed and I could walk in and all I have to dc 
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1 A. I don't know when, but before. Iknew 
2 I'd have to go in and relicense it in my name 
3 because we were going to change the name of the 
4 day-care. I had like six months to change it, so 
5 changing the name and putting it in the name of the 
6 new owner. 
7 Q. Did you ever talk about any information 
8 to indicate that the Hirschi Center hadn't passed 
9 with respect to licensing requirements? 
10 A. Never. 1 was totally informed that 
11 everything had passed and all I had to do was my 
12 paperwork to make the change. 
13 Q. My question was did you ever leara any 
14 information to indicate that the Hirschi Center had 
15 not passed all its licensing requirements and all 
16 its inspection requirements -
17 A. No. 
18 Q. — prior to the time you took over? 
19 A. I don't know. I left all that to Kal 
20 Rasekh. 
21 Q. For all you know, the Hirschi Center may 
22 very well have passed all its inspections, may have 
23 passed all its licensing reviews when the Hirschis 
24 owned it? 
25 A. All I know is when I talked to the 
Page 191 
1 Hirschis, they told me everything had passed by 
2 June. 
3 Q. Did you ever learn anything that 
4 indicated that it hadn't passed by June? 
5 A. I started investigating it. The reason 
6 they passed it was because of the grandfather 
7 clause. ITve never heard of a grandfather clause in 
8 my life until this time. 
9 Q. And my question is simply this: Are you 
10 aware of any information to indicate that the 
11 Hirschi Center bad not passed all of its licensing 
12 or inspection requirements in June of 1994? 
13 A They told me it had I relied on them. 
14 Q. My question is did you ever learn any 
15 information that they were not telling you tlie tnith 
16 that they passed? 
17 A. I never questioned the truth of the 
18 Hirschis. They were my Bishop and my patriarch, anc|| 
19 I trusted Kal, and I felt very confident in wbat 
20 Hirschis — everything that they told me was true. 
21 Q. Here's my question, Ms. Bingham. Did you 
22 ever learn anything after you took over to indicate 
23 that what the Hirschis told you wasn't true, and, if 
24 so, what did you learn? 
25 A. I learned that there was a grandfather 
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1 clause and that that was why it was passed. It 
2 wasn't passed because it met qualifications. It was 
3 only passed because of the grandfather clause. 
4 That's what I learned. 
5 Q. Did you learn anything else other than 
6 what you've already testified to with regard to the 
7 grandfather clause about whether the Hirschi Center 
8 had passed or not passed its licensing inspection? 
9 A. (No audible response.) 
10 Q. So is it fair to say the basis for your 
11 claim of misrepresentations by the Hirschis is that 
12 they didn't tell you there was a grandfather clause? 
13 A. I feel like that is one of them, yes. 
14 Q. What other misrepresentation did they 
15 make to you in connection with the -
16 A. Referring back when I said it wasn't what 
17 it was said to be, I feel like the "rundownness" of 
18 it, the leaks, I feel that -
19 Q. I 'm only talking about licensing. Are 
20 you talking about licensing? 
21 A. Are we talking about licensing? 
22 Q. My question specifically had to do with 
23 any other misrepresentations the Hirschis made to 
24 you — 
25 A. On licensing. 
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1 Q. — on licensing other than they didn't 
2 tell you there was a grandfather clause? 
3 A. That's it. 
4 Q. So as far as licensing's concerned, the 
5 only issue that you're raising is the fact that 
6 there wTas a grandfather clause and you didn't know 
7 i t Is that fair? 
8 A. You could label it as grandfather els use, 
9 but it didn't meet qualifications either wa>. If 
10 you want to call it grandfather clause or it didn't 
11 meet the qualifications that I had to meet, [ was 
12 promised I was walking into a business that was all 
13 ready to go, that I did not have to go back and do 
14 anything but just walk in. 
15 Q. Did the Hirschis provide you copies of 
16 any inspection reports? 
17 A. No. 
18 Q. Did they ever show you anything that 
19 required inspection or anything else? 
20 A. They told me it was inspected in June. 
21 Not that 1 recall. I don't know. It 's five years 
22 ago. 
23 Q. All right. Look at paragraph 62 of the 
24 Complaint. You say that you believe you could no 
25 longer trust Rasekh; is that correct? 
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i A. Yes. 
2 Q. And your friend advised you to put the 
3 Hirschi Center up for sale; is that correct? 
4 A. Yes. 
5 Q. And recommended you contact Michael Drary 
6 Of VRUtah? 
7 A. I was in his home, Ron Orbanrs home, and 
8 he wouldn't let me leave the house. He looked up 
9 the VR brokers phone number and dialed the number 
10 himself and handed the phone to me. 
ll Q. Just so I'm clear, when you say your 
12 friend advised you to put it up for sale, that's Ron 
13 Orb an. It* s not Stan Spafford? 
14 A. I think. When we're talking about 
15 calling VR Brokers. 
16 Q. And that happened in late November, 1994? 
17 A. No. 
18 Q. Did it happen earlier than that? 
19 A. It happened between October the 10th and 
20 October 17th. 
21 Q. So is it fair to say that yon decided to 
22 put the Hirschi Center up for sale before Stan 
23 Spafford told you that the business had been 
24 misrepresented? 
25 A. I think Stan Spafford told me that 
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1 Q. When you say this time, what time are you 
2 referring to? The period of time you went to visit 
3 Vincent Tilby? 
4 A. Otherwise I don't think I would have 
5 visited Vincent Tilby. 
6 Q, So Stan Spafford was suspicious of the 
7 financial statements ~ 
8 A. Not suspicious, but -
9 Q. Leery? 
10 A. Yeah, like anybody would be. 
11 Q. Yeah, like anybody would be. 
12 A. Yeah. 
13 Q. Yon went to visit Vincent Tilby, and 
14 after that did Stan Spafford tell you he was 
15 suspicious? 
16 A. In September I remember telling Stan 
17 Spafford that I'll have to buy it, and if it doesn't 
18 work, I'll sell i t 
19 Q. Why did you tell him you had to -
20 A. Because of the pressure I was under and 
21 the domineering influence I had from Kal Rasekh. 
122 Q. Did you have pressure from the Hirschis? 
23 A. No. I think the only pressure I had from 
24 the Hirschis was Kal Rasekn. 
25 Q. When you had this conversation -
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1 before. 
2 Q. Before what? 
3 A. What day are you saying? When did you 
4 tell me this? 
5 Q. Well, look at paragraph 61. It says that 
6 you engaged Stan Spafford to set up books of account 
7 in late November, 1994. 
8 A. This doesn't mean it's the very first 
9 time. 
10 Q. So be told you that it bad been 
11 misrepresented earlier than that? 
12 A. Yes. 
13 Q. Did he tell you that--
14 A. Everyone told me. 
15 Q. Who else told you? 
16 A. Ron told me, Stan told me. They're the 
17 closest friends that told me. 
18 Q. Did Stan tell you that before you went to 
19 visit Vincent Tilby?' 
20 A. Vincent who? 
21 Q. Vincent Tilby, the accountant? 
22 A. No, He said he was suspicious of. 
23 Q. He told you he was suspicious before you 
24 went to visit Vincent Tilby? 
25 A. I think during this time. 
Page 1<JP 
1 A. He played them against me. 
2 Q. When you had this conversation with 
3 Stanley Spafford and you told him you had to buy the 
4 Hirschi property, did he tell you at that time that 
5 he thought the business had been misrepresented? 
6 A. I think he was suspicious of it then. 
( 7 Q. Did he tell you he was suspicious? 
8 A. I don't know. 
9 Q. Did you have any conversations with him 
10 about it after you left Vincent Tilbyf s office? 
11 A. I don't know. I don't remember. 
12 Q. Do you recall him giving you any advice 
13 one way or another after you left Vincent Tilby's 
14 office? 
15 A. I don't know. 
16 Q. Did you disregard that advice and rely on 
17 what Kal Rasekh told you? 
18 A. Kal Rasekh told me not to rely on the 
19 documents. I trusted him, and he told me not to 
20 rely on the documents. 
21 Q. Did you follow that advice? 
22 A. Yes, I did. 
23 Q. You did not rely on any of the documents? 
24 A No. I relied on Kal Rasekh. |25 Q. Just so the record's clear, at the time 
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l Do you see that? 
I A. I do. 
J Q. How did you decide to list the property 
l for a million dollars? 
5 A. I didn't 
5 Q. Y o u didn't make that decision? 
7 A. N o . The VR broker decided it, Drury. 
8 Al l I wanted was m y m o n e y back. I only wanted it 
9 sold for exactly what I paid. 
0 Q. D id y o u tell h im all y o u wanted was your 
1 money back? 
2 A. Yes . 
3 Q. What did he say? 
4 A. He said, wel l , you need to make a little 
.5 bit of money . I said 1 donrt want to. I just want 
6 m y money back. M y son w a s there, I believe. 
7 Q. W h y did you decide to list the property j 
i8 for sale a week after y o u took possession? 
19 A. Because I knew that there's no w a y that I 
10 could make i t 
21 Q. A s o f October 17th, what had you learned 
22 that led y o u to the conclusion that you couldn't 
23 make it? 
24 A. The requirements o f the Fire Department, 
25 plus I knew that 1 couldn't financially make it. 
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1 Q. H o w did you k n o w y o u couldn't financially 
2 make it? 
3 A . Because I didn't have one dime to put 
4 back into i t 
5 Q. A n y other reason that y o u k n e w that y o u 
6 could not financially make it? 
7 A . I couldn't meet all those qualifications, 
8 Q. Is it your testimony b y October 17th the 
9 Fire Department bad come and inspected the property? 
10 A. Yes. 
11 Q. Is it your testimony b y October 17th the 
12 State Licensing Rev iew had c o m e and inspected the 
13 property, or met with you? 
14 A . I need dates. 
15 Q. B y October 17th, is your test imony that 
16 you had learned that you were going to have to have 
17 a n e w director? 
18 A . Also , I don't know what the date is . I'd 
19 have to look up the dates. 
20 MR. VEASY: Can w e go off the record? 
21 (Discussion held off the record.) 
- - TW^upori.E^bitLOwas / 
Md. re-marked and Exhibit 11 was 
23 marked for identification.) 
24 Q. (BY MR.. LOVE) Let m e s h o w you what's 
25 been marked as a new Exhibit 10, which is the | 
j Page 2 0 3 
1 October 17 listing agreement with both the front and 
2 the back page. 
3 D o you see that? We've marked as 
4 Exhibit 11 the Addendum to that agreement dated 
5 March 8, 1995. 
6 Just so the record's clear, the new 
7 Exhibit 10 is the agreement you entered with Michael 
8 Drury and VRUtah on or about October 17, 1994? 
9 A. Yes . 
10 Q. A n d that's your signature — 
11 A. Y e s . 
12 Q. — on the seller l ine — 
13 A. It is. 
114 Q. — on the first page of Eixhibit 10? 
15 A. Y e s . 
16 Q. Exhibit 11 n o w is the Addendum to that 
17 agreement dated March 8, 1995? 
18 A. Yes. 
19 Q. A n d that's your signature ~ 
20 A. Yes. 
21 Q. - on the bottom of Exhibit 11? 
22 A. Y e s . 
23 Q. A l l right. Y o u were testifying earlier 
24 before w e switched the exhibits as to h o w y o u 
25 arrived at the purchase price of one mil l ion 
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1 dollars, and you testified, I bel ieve, that Michael 
2 Drury suggested that number. 
3 A. Yes . 
4 Q. Did he tell you what that number was 
5 based on? 
6 A. I don't know. I didn't care. I didn't 
7 want to make any money. 1 just wanted m y m o n e y 
8 back. That's all I wanted, 
9 Q. At the time you entered this agreement, 
10 had you requested the appraisal from the Jorgensen 
11 Appraisal group? 
12 A. N o . 
13 Q. H o w long after? 
14 A. I don't know. 
15 Q. Within days? Weeks? 
16 A. I 'm sure weeks, not days. He didn't say 
17 anything about appraisal at this time. 
18 Q. When did be f irst--
19 A. He called me and recommended an 
20 appraisal. 1 can't remember. It had to be after 
21 November . 
22 Q. You didn't discuss an appraisal with 
23 Michael Drury — 
24 A. N o . j 
|25 Q. - till after November? 
1 j 
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1 A. Not at this time, no. 
2 Q. Now, at the time you entered this lease 
3 agreement or, excuse me, this listing agreement with 
4 Mr. Drury, is it your testimony that you believed 
5 that the value of the Hirschi Center had been 
6 misrepresented to you? 
7 A. The reason I 'm hesitating is there's a 
8 difference to me on misrepresentation and knowing 
9 that I can't do something, and 1 realized reality 
10 that I could not do this. I was not qualified, 1 
11 could not do this, and that's why 1 was a little 
12 squeamish before because 1 was scared, so it 's hard 
13 when you keep using the word misrepresentation. 
14 Q. That's the word in the Complaint. 
15 A. I just realized at closing that I could 
16 not do this. 1 was not qualified to do this and was 
17 scared. 
18 Misrepresentation was after closing 
19 whereas I got in and worked at it, as I realized how 
20 run down it was, the grandfather clause, all this 
21 came to a head where 1 felt that I had been 
22 misrepresented. 
23 Q. All right So is it your testimony you 
24 realized that the Hirschi Center was rundown after 
25 you entered this listing agreement? 
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1 A. After the listing agreement? After I 
2 moved in 1 realized how rundown it was. 
3 Q. Was that before you entered this listing 
4 agreement? 
5 A. Yes. I bad it for a week. 
6 Q. At the time you entered this listing 
7 agreement on October 17th, you knew the Hirschi 
8 Center was rundown; is that fair? 
9 A. Yes. 
10 Q. No doubt about that, is there? 
11 A. No doubt about it. 
12 Q. And even though you knew it was rundown, 
13 you agreed to list it for a million dollars; 
14 correct? 
15 A. All 1 wanted was my money. That 's all I 
16 told him. 
17 Q. Did you tell him — 
18 A. I didn't want one dime more. 
19 Q. At the time you listed this with Michael 
20 Drury, did you indicate anything to the effect that 
21 you believed the Hirschi Center was rundown and not 
22 worth what you paid for it? 
23 A.' I just don't remember thinking that way 
24 at this time. At the meeting at this moment all 1 
25 was thinking is I wanted my money out of i t 
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1 Q. So you did not tell Mr. Drury that the 
2 Hirschi property was not worth what you paid for it? 
3 A. I might have said that. 
4 Q. You might have. You don't know? 
5 A. I can't tell you for sure. All I know is 
6 1 wanted my money out of it, not one dime more. 
7 Q. If you look halfway down the left-hand 
8 column here where it says Reason for Sale 
9 (indicating), and it says family problems. 
10 Is that your handwriting? 
11 A. No. 
12 Q. How did you fill this out? Were you and 
13 Mr. Drury present when he wrote this up? 
14 A. And my son. 
15 Q. Your son was there, too? 
16 A. Yes. 
17 Q. Did you tell Mr. Drury when you met with 
18 him that the reason that you were selling this 
19 property was family problems? 
20 A, All I told Mr. Drury to my knowledge is I 
21 wanted my money out of it, not one dime more. I did 
22 not want to sign any more than a three month 
23 listing. He gave me every assurance that it would 
24 be closed within three months. 
25 Q. For a million dollars? He told you you 
Page 208 
1 could sell it for a million dollars? 
2 A. 1 didn't care. All 1 wanted was my money 
3 back. 
4 Q. Did he tell you he could sell it for a 
5 million dollars? 
6 A. He might have. I don't know. All I know 
7 is I only wanted my money back. 
8 Q, Do you knowr where he would have gotten 
9 this reference to family problems on the reason for 
10 sale? 
11 A. All I told him was I wanted my money 
12 back. I did not want to sell it for more than three 
13 months. 
14 Q. Are you certain you didn't tell him you 
15 wanted to sell it because of family problems? 
16 A. All I told him was I wanted my money 
17 back. I was very adamant about that. All the other 
18 things were very insignificant to me. All I wanted 
19 was to have it sold and to have my money returned. 
20 Q. So you don't recall one way or another 
21 the reason you told Mr. Drury you wanted to sell was 
22 family problems? 
23 A. Maybe my son did. I don't know. Maybe 
24 they had to put something. I 'm certain I did not 
25 say family problems. 
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1 termination is further based on the fact that 1 no 
2 longer desire to sell the day care business and am 
3 withdrawing the day care business from the market" 
4 Why did you decide: to withdraw the 
5 daycare business from the market? 
6 A- To get out from under him 
7 Q. And at the time you sent this letter to 
8 him on or about February 22, 1995, was it your 
9 intention to continue to operate the day-care 
10 business? 
11 A. I wanted out of this so that Kal could 
12 list i t Kal would not list this as long as h was 
13 with VR brokers. For what reasons, I don't know, 
14 unless he didn't want to share commission, but he 
15 adamantly — I called Kal almost on a daily basis. 
16 He told tne when I was out of this listing he would 
17 list it, so what Ifm saying here is I terminated -
18 I did not want VR brokers to sell this. 
19 Q. So as of February 22, 1995, was it your 
20 desire to sell the Hirschi property, or was it your |21 desire to keep it and operate the day-care center? ! 
22 A. I couldn't do it. 1 wanted out of VR 
23 brokers, because Kal promised me at this point on 
24 February 22nd, as this letter states, that if I got 
125 out of VR brokers he would sell it for me, but he 
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1 would not do it as long as I'm listed with VR 
2 brokers. I don't know why. I can't imagine why he 
3 couldn't have sold it. 
4 Q. So when you say in that last sentence 
5 that you no longer desire to sell the daycare 
6 business, that's not accurate. Is that true? 
7 A. I don't know if it was typed in here 
8 because 1 no longer desired to sell the day-care 
9 business per se. It's accurate because I really 
10 wanted to just sell the Hirschi Center. 
11 It says daycare business. You're 
12 right I did not want to sell the day-care 
13 business. I wanted to sell the Hirschi Center. 
14 Q. What's the difference in your mind? 
15 A. What's the difference? 
16 Q. Yeah. 
17 A. The Hirschi Center property. 
18 Q. So you wanted to sell the property? 
19 A. The day-care business wasn't being built 
20 up. It was only being maintained. I wasn't there 
21 to sell to anyone the day-care business. 1 w;is only 
22 there to sell it as a property. 
23 Q. And that's the same way you purchased the 
24 property; correct? 
25 A. With the business thrown in. 
Page 239 
1 Q. So is it fair to say that as of February 
2 22, 1995, you withdrew the daycare business from 
3 the market? | 4 A. I wasn't really selling it as a day-care 
5 business, except VR brokers is a business. It sells 
6 businesses. 
7 Q. Well, as of February 22, 1995, was it 
8 your intention to withdraw the day-care business 
9 from the market and just sell the property? 
10 A. True. 
11 Q. That's what you intended to do? 
12 A. I was never there to sell the day-care 
13 business. 
14 Q. Was it your intention as of February 22, 
15 1995, to continue to operate the day-care business? 
16 A. Maintain it. 
17 Q. After February 22, 1995, when you sent 
18 this letter to Mike Drury, did you do any of the 
19 things that you had postponed in order to operate 
20 the business? 
21 A. No. 
22 Q. You didn't do anything with regard to the 
23 fire and alarms? 
24 A. No. 
25 Q. Didn't do anything with regard to getting 
Page 7/ 
1 a certified director -
2 A. No. 
3 Q. - anything like that? 
4 A. Well, I kept trying to get a certified 
5 director, yes. I needed to maintain. That may have 
6 been when I had to,. 
7 wa» inarktti for lfkntnjca&oa.) 
8 
9 Q. (BY MR. LOVE) I show you correspondence 
10 from Del Findlay to VRUtah dated April 1C, 1995, 
ill with a copy to you. 
12 Have you seen this correspondence before? 
13 A Yes, I have. 
14 Q, Do you know whether Mr. Findlay provided 
15 it to VRUtah on or about April 10, 1995? 
16 A. Yes. 
17 Q. When did you, to the best of your 
18 recollection, retain Mr. Findlay? 
19 A. I had spoken to him before April 10th, 
20 but I hadnft for sure retained him. I was doing 
21 every single thing possible to get out of that 
22 listing. 3 called Drury every single day. 
23 Q. I notice in the first paragraph 
24 Mr. Findlay states that "Ms. Bingham was induced tc 
|25 enter into the agreement based upon 
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1 misrepresentations and omissions." 
2 Do you see that reference? 
3 A. Yes, I see that 
4 Q. Is that an accurate statement of your 
5 position with regard to your disagreements with 
6 Mr. Drury and VRUtah? 
7 A. Yes. 
8 Q. Is that true with the rest of the 
9 paragraph as well? 
10 A. That 's true. The next sentence is true. 
11 That's true. True. 
12 MR. DYER: Counsel, so that we have a 
13 clear record, what's she referring to as being 
14 true? 1 
15 THE WITNESS: True. 
16 MR. LOVE: I think she's referring to 
17 every sentence in the first paragraph of Exhibit No. 
18 18. 
19 Q. (BY MR. LOVE) Is that correct? 
20 A. Yes. 
21 Q. Every sentence is true in that paragraph? 
22 A Yes. 
23 Q. Is the same true of the second paragraph? 
24 A. Absolutely. 
25 Q. What was the low price that he wanted you 
October 25 & 26 , 1999 
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1 to sell that? 
2 A All I wanted was my money out. Whatever 
3 his commission had to be and to get my money, that's 
4 all I wanted. 
5 Q. Do you recall what the low price was of 
6 the offer be brought to you as referenced in Exhibit 
7 18? 
8 A Are you talking to me about Mr. Roberts? 
9 Q. I donrt know what I r m talking about I 
10 didn't draft the letter. It just says here " You 
11 have only brought her one offer in all of this time 
12 and be is attempting to muscle her into selling at a 
13 low price." 
14 Do you know who he is referring to? 
15 A Yes. Randy Roberts. 
16 Q. Do you know what the price was? 
17 A. I 'm not sure. I think it was around 
18 700. I 'm not sure. 
19 Q. You rejected that offer? 
20 A I don't remember the paperwork on it. 
21 Q. If you look at the last sentence of that | 
22 paragraph, it says, "She will also hold you 
23 financially responsible for any losses she 
24 experiences as a result of your asserting whatever 
25 rights under the agreement you think you have," | 
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1 etcetera." 
2 Was that your position on or about April 
3 10, 1995, that you would hold Michael Drury and 
4 VRUtah responsible for any financial losses? 
5 A. Where is that? Am I agreeing to that 
6 sentence? 
7 Q. Yeah. Was that your position — 
8 A. Yes. 
9 Q. - on or about April 10, 1995 -
10 A. Yes. 
11 Q. — that you would bold Mr. Drury 
112 responsible for any financial losses? 
13 A. Yes, because he admitted that he wasn't 
14 doing anything, but he wouldn't let me go. He held 
15 me hostage. 
116 Q. Now, this letter, as we talked about, 
17 accuses Mr. Drury and VRUtah of misrepresentations 
18 and omissions and was sent by a lawyer; correct? 
19 A. Correct. 
20 Q. At about the time that you sent this 
121 letter to Mr. Drury, did you consider sending any 
22 kind of a letter to the Hirschis accusing them of 
23 making misrepresentations and omissions? 
24 A Did I think about it? 
25 Q. Uh-huh(yes). 
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1 A You're going to have to understand the 
2 focus of this. I 'm working 28 hour days and I 'm 
3 going to have Kal Rasekh sell this for me so I don't 
4 lose any money if I can get out of VR brokers, so my 
5 focus was here after my 28 hour day. 
6 Q. So is the answer to my question you did 
7 not consider sending a similar letter to the 
8 Hirschis accusing them of misrepresentations and 
9 omissions and holding them responsible for any 
10 financial losses at about the time you sent this 
11 letter to Michael Drury and VRUtah? 
12 A. I could have been thinking about it, but 
13 this is what I did. 
14 Q. You didn't send one? 
15 A. I did not send anything to Hirschis. 
\16 Q. Did you ever send anything to the 
17 Hirschis prior to the time the First Amended 
18 Complaint was filed in this action accusing them of 
19 misrepresentations and omissions or otherwise 
20 attempting to hold them responsible for any 
21 financial losses you suffered? 1 
22 A. No. I never spoke to the Hirschis only 
23 on one occasion when Lois said the only person that 
24 you better get to sell this property is Kal Rasekh, 
|25 and I said that's what I 'm trying to do, and you 
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1 told me that. 
1 2 Q. When did she tell you that? 
3 A. In the spring. 
4 Q. Of which year? 
5 A. She said, "There's only one person that 
6 can sell this," and that's Kal Rasekh. 
7 Q. When did she tell you that? 
8 A In the spring. 
9 Q. Which year? Of 1995? 
10 A. Yes. 
11 Q. Was that in a face to face meeting? 
12 A. That was over the phone. 
13 Q. Do you recall what prompted the phone 
14 call? 
15 A Well, I think the conversation for the ] 
16 phone call was that I was trying to sell i t It was 
17 VR brokers that was trying to sell i t She told me 
18 the only one that could sell it would be Kal Rasekh 
19 should be the only one I should get, and 1 said I'm 1 
20 trying to get out of the listing so he will sell it. 
21 Q. Is it fair to say that in the spring and 
22 summer of 1995 you received Notices of Default from 
23 counsel for the Hirschis, Robert Poulsen? 
24 A. For default of what? 
25 Q. Default on payment of taxes or Tent, or 
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1 actually it wouldn't be rent It would be mortgage 
2 payments. 
3 A. It would be the taxes. 
4 Q. Payments on the note and tax payments. 
5 Do you recall receiving Notices of Default? 
6 A I do. I did receive them. 
7 Q. And that you were in breach of your 
8 obligations under the note? 
9 A I received them. 
10 Q. When you received those Notices of 
11 Default, did you ever send a letter back to the 
12 Hirschis telling them that they had made 
13 misrepresentations and omissions to you and that 
14 they were responsible for any losses you suffered on 
15 the property? 
16 A. No. 
17 Q. Ultimately, the Hirschis entered 
18 foreclosure proceedings against you; is that 
19 correct? 
20 A. Did they? 
21 Q. Yes, they did. Did they? Do you know 
22 whether they did or not? 
23 A. At that time did they? I did not know 
24 that 
25 Q. No. At any time ultimately? | 
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1 A. Should I answer it? 
2 Q. Yes. 
3 A. I went to sue Kal Rasekh to a meeting in 
J 4 his office with his supervisor. 
5 Q. You went to sue him? 
6 A. Because he wouldn't follow through, and 
7 this was in October. 
8 Q. Of 1995? 
9 A. Right, and my girlfriend and I went 
10 together. You know, I was up upset because he 
11 hadn't made any effort to sell the property, and he 
12 promised me he was doing it and he wasn't, and so we 
13 sat with his supervisor, and we just wanted 
14 confirmation that they would do everything possible 
15 to sell the property. 
116 Tbey both agreed. Even the supervisor 
17 said they would do every possible thing, and so 1 
18 had Lois and Harvey come over to my home with my 
19 attorney, Del Findlay, and Del Findlay did all the 
20 talking, and he said that we had spoken with Kal and 
21 his supervisor and he was willing to sell, and we 
22 asked the Hirschis if they would give more time to 
23 Kal, and I remember Del Findlay saying you don't 
24 have to, but wiD you give more time, and Harvey 
25 Hirschi said yes. At that time 1 did not know this, 
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; l but foreclosure was already started is what j 
2 someone — what I've heard since, and they did give J 
3 a verbal word to Del Findlay that they would *dlow j 
4 more time for Kal Rasekh to sell the property, but I 
5 they were already in foreclosure. I did not know l 
6 that. 
7 Q. During t h a t -
8 A. As far as I know, they were in J 
9 foreclosure. 
10 Q. In that meeting, did Del Findlay threaten S 
j 11 legal action against the Hirschis? 
12 A. No. I 
13 Q. Did he accuse the Hirschis of making any 1 
14 misrepresentations or omissions? 
15 A. Not that I know of. We just asked if ] 
16 they would give us more time. That was the purpose. 
17 Q. Did Mr. Findlay tell the Hirschis in so 
18 many words that you considered them responsible in 
19 any way for any financial losses you had suffered? 
20 A. I just told you the purpose of it We 
21 were just asking for an extension. Del Findlay did 
22 the talking. You need to ask him. 
LVJ (W&reiwoiiuExkbitNp. 1? 1 | Z i was marked for identification.) 1 
24 
|25 Q. (BY MR. LOVE) Exhibit 19 is J 
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1 was reduced," and it was because I felt like 1 
2 couldn't make it and I felt like I didn't have money 
3 to put into it. It needed money put into it. It 
4 was rundown. 
5 Q. My question is where you say you 
6 expressed to Mr. Rasekh that you were concerned the 
7 price was too high, it looked rundown and it would 
8 take a lot of money to fix it up, you expressed that 
9 concern to Mr. Rasekh before he left for Egypt; is 
10 that correct? 
11 A. I think I did that after. 
12 Q. At the bottom of that first full 
13 paragraph on the top of page 2 it says, "I told you 
14 that I had talked to my brother and others who kept 
15 telling me the price was too high." 
16 Those are conversations you had with your 
17 brother, David Weston? 
18 A. Yes. 
19 Q. And who else? Stan Stafford? 
20 A. Ron Orban. 
21 Q. All three of them? 
22 A. Susan Schone, who has passed away. 
23 Q. You had those conversations before the 
24 closing; correct? 
25 MR DYER: I didn't hear who all the 
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1 others were. 
2 THE WITNESS: Yes, and then Kal kept 
3 telling me not to listen to them. He said are they 
4 financially successful? Look at me. I'm the one 
5 that you trust. Took me to his office at Coldwell 
6 Banker, which is the best office in the entire 
7 building, and showed me how successful he was and I 
8 need to trust him, not to trust these other people. 
9 MR LOVE: Off the record, 
10 (Discussion held off the record.) 
11 MR LOVE: Back on the record. 
12 Q. (BY MR. LOVE) In that last sentence, 
13 last two sentences in that paragraph, you say "You 
14 told me that you were well informed and your 
15 projections were certain that I could make the 
16 payments and a modest profit" 
17 What projections were you referring to? 
18 A. That it would be a money maker. 
19 Q. Did he give you projections, pro formas, 
20 any kind of written accounting statements showing 
21 how you could make money on it? 
22 A No. 
23 Q. Did he give you a dollar projection of 
24 any kind? 
25 A No. 
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1 Q. When you say projections, specifically 
2 what do you mean? I guess I don't understand. 
3 A. What I'm maybe guessing here is 
4 projections meant he did not have on paper, be 
5 couldn't say documents. He didn't document it. 
6 These projections are on what he's telling me what 
7 he is projecting. 
8 Q. Okay. Look at the last page. Look at 
9 that second full paragraph. It begins: "1 worked 
10 myself, almost to death." 
11 Do you see that paragraph? 
12 A. "I worked myself, almost to death"? 
13 Q. Uh-huh (yes). That last sentence in that 
14 paragraph says, "I downsized the size of the day 
15 care based on the promises of Mr. Roberts to convert 
16 the Center to a restaurant with the help of his 
17 'investors.'" 
18 Do you see that sentence? 
19 A. Yes. 
20 Q. What did you do to downsize it? 
21 A. Anyone that wanted to - 1 had a for 
22 sale sign up in front of the Hirschi Center. I had 
23 a for sale sign. What would you do if you had a 
24 child in a day-care with a for sale sign? 
25 Q. When did you put up the for sale sign? 
Page 25 
1 A I don't know. Kal Rasekh put it up. 
2 Q. So this for sale sign you're referring to 
3 is one that Kal Rasekh put up? 
4 A. They knew that I was selling i t I'm not 
5 going to have people bring their children in when 
6 I'm selling it to day-care. 
7 Q. Do you remembeT the scope of the 
8 downsize, from how many students to how many 
9 students, how big of downsize? 
10 A. Over a period of months it was quite a 
11 bit because all my teachers knew I was going, knew I 
12 was selling i t My very loyal parents stayed with 
13 me. I'm not going to say I did day-care during the 
14 summer, but I babysat. A lot of parents didn't want 
15 their children to be anywhere but with me. 
16 Q. Did you receive income from the day-care 
17 operations from October through September, October, 
18 '94, through September, '95? Did you have students 
19 paying you during that period of time? 
20 A During the summer, June, July and 
21 August? 
22 Q. Uh-huh (yes). 
23 A. I had a few students. 
24 Q, Did you have students prior to that time, 
25 from October through May of '95? October, '94, 
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Q. (BY MR. VERSY) Let's go back on the record. 
We've been having a discussion off the record and it's 
my understanding that we've agreed that if you have 
these documents that you've been requested at a prior 
deposition that they will be produced on or before 
December 1, 1999. Is that agreeable? 
A. With me, yes. 
MR. VEASY; How about you, counsel? 
MR. GEORGE: Yes. 
Q. (BY MR. VEASY) Okay. Let me ask you about a 
few other documents before we get into the substance of 
my questions. Do you have any other accounting records 
in your possession which you have not produced in this 
lawsuit to date dealing with the Hirschi Center? 
A. Do I? I do not have any, 
Q. Do you have any tax returns related to the 
Hirschi Center or yourself which relate to the Hirschi 







Ho, I don't. 




a reason why you did not? 
yes, there's a reason. 
Q. Tell me. 
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Q. Checks, any accounting at all or account 
statements for any type of account at Draper Bank. 
A. I don't know, If I do I will k m that 
December 1st. 
Q. Okay, thank you, 
A. Because I'm not sure. 
Q. Including any personal accounts you may have 
at that bank. 
A. Okay. 
Q. Did Vincent Tilby continue to prepare 
accounting statements for you after you purchased the 
Hirschi Center? 
A. 7es, he is rny accountant. 
Q. Would you produce any of those accounting 
statements— 
A. I don't know what account statements, though, 
be just vas ny accountant and-' 
Q. Any documents he prepared on behalf of the 
Hirschi Center would you produce? 
A. Let ne check. I don't have anything about 
that in my possession. I think I would have given all 
of that to you. 
MR. GEORGE: Anything that Marie has given to 
us we have given to you. She says she doesn't have 
anything more. 
290 
1 A. Okay. The reason i s I vas going to see Tilby, 
2 he vas going to help ae sort out a l l ay-- the sale of my 
3 house and my losses and then his right-band lady left 
4 and left him kind of in a bind and he couldn't help me 
5 at that time and so I'm s t i l l in the process of doing 
6 that. 
7 Q. Still in the process of preparing tax returns 
8 for those years? 
9 A. Uh-huh (affinnative). I haven't done it yet. 
10 Q, When do you think you will have those 
11 prepared? 
12 A. Probably in the next two years. 
13 Q. Have you filed for extensions? 
14 A. Ho, I didn't. 
15 C. I would like for you to check your records as 
16 part of these other documents you're going to look for 
17 and if you have any tax returns or extensions I would 
18 like those also produced by December 1. Is that 
19 agreeable with you? 
20 A. Yes. Because I do not have any. 
21 Q. Is that a yes for the record? 
22 A. Yes, because I do not have any. 
23 Q. Do you have any documents indicating account 
24 numbers at Draper Bank? 
25 A. Like are you talking about checks or— 
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6. (BY MR. VEASY) Would you check again and— 
A. I'll check again. 
Q. —if you determine that there are no other 










I will check that. 
What is your educational background? 
I have probably almost about two years of 
So you did graduate from high school? 
I did. 
Where did you graduate from? 
Langley High School is Whitby Island, 
Washington. 
Q. And you did go to two years of college? 
A. Over the last 30 years, yes. 
Q. And where have you taken courses at 
different- is it more than one college? 
A. Yes. 
Q. Tell ate where you've gone to college. 
A. T*o quarters at Ererett Junior College right 
ont of high school and then I got married. And then I 
got back to school on man; occasions. I vent to Salt 
Lake Cocnunity College for a quarter, I vent to BYD 
Extension, Mesa Canntmicj College. 
O H 3 2 2 - 3 4 4 1 






















































0. Can you tell me the types of courses that you 1 
took during that two-year period? 1 
A. I took anatcany, physiology, commnications, 1 
sociology, psychology, 1 
Q. Did you take any business courses? 1 
A. No. 1 
Q. Did you take any English courses? 1 
A. I think at Everett I might have had one 1 
English course. I did take an English course over 30 1 
years ago, yes. 1 
Q. Did you have to draft any papers in 1 
conjunction with any of these courses? 1 
A. It was so many years ago I don't recall vhat I 1 
did. 1 
Q. Do you recall if you had to do any papers for I 
any of these courses? 1 
A. I don't believe so. I think I did a research 1 
paper for psychology, is all I reaenber. 1 
Q. Okay. Let me do a little background 1 
information to make sure that I understand based on your 1 
prior day's deposition as to, first of all, the types of 1 
properties you have purchased during your life, It's my 1 
understands that you purchased a home at 2388 Cavalier 1 
Drive; is that correct? 1 
A. That's correct. 1 
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Roberts; is that correct? 1 
A. No. 1 
Q. Are you certain of that? 1 
A. We were going to do that, but it never ever 1 
developed. 1 
Q. Is it your testimony that you never entered 1 
into a commercial property lease with Randal Roberts 1 
with your signature on it? 1 
A. May I consult with my attorney? 1 
Q. Just answer the question, please. j 
A. I don't know. That's what we were proposing 1 
to do. We were leasing it to Randal Roberts, but it 1 
never went through. 1 
Q. Do you recall signing a commercial property 1 
lease with Randal Roberts? 1 
A. Hell, can I see it so I bow? 1 
Q. I'm asking you a simple question. 
A. I don't know. 
Q. Do you have any understanding or recollection 
that you entered into a lease with Randal Roberts? 
A. Be signed a lease. 
Q. Do you recall you signed the lease? 
A. I don't recall me signing the lease. 
0. This lawsuit was filed in March of 1991. Hy 























































0. You also purchased a condominium at the 1 
Incline Terrace? 1 
A. That's correct. 1 
5. You also purchased the home you're living at 1 
now at 642 South 10th West? * 1 
A, That's correct. 1 
Q, And that's the home you continue to reside in 1 
now? 1 
A. That's right. 1 
Q. You also purchased the Hirschi Center? 1 
A. les. 1 
Q. As to homes or structures you have sold, based 1 
upon your prior testimony, I understand that you sold 1 
your father's home in Arizona? 1 
A. That's correct. 1 
Q. You've got to make sure the court reporter 1 
hears you. 1 
A. les. 1 
Q. You also sold the home at 2388 Cavalier Drive? 1 
A. Yes. 1 
Q. And with respect to the Hirschi Center, once 1 
you purchased the Hirschi Center you subsequently leased 1 
it; is that correct? 1 
A. I leased it? 1 
Q, Yes, Under a commercial lease with Randal 1 
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involved in this lawsuit until Kay of 1998. Can you 1 
tell me why you did not sue them in your initial filing I 
of the lawsuit? 1 
A. I thought it was all at the same tine. 1 
Q. Do you have an answer to that question? 1 
A. No. 1 
Q. Do you recall the types of claims you made 1 
against Randal Roberts? 1 
A. I would have to read it. I would have to 1 
recall rry memory on that, I think. 1 
Q. Do you recall suing him for fraud? 1 
A. No. 1 
Q. Do you recall that he brought a countersuit 1 
against you? 1 
A. I don't know the details on it. I mean, I 1 
just don't know how to answer these questions really. 1 
Q. You settled with Mr. Roberts, didn't you? 1 
A. I what? ' 1 
0. You settled your claim? The claims between 1 
the two of you, you settled them? 1 
A. Ies, I did. 1 
Q. What were the terms of the settlement? 1 
A. The terms of the settlement, $15,000. 1 
Q. Did he pay you or did you pay him $15,000? 1 
A« Did I pay him? 1 
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A. I feel that I was very vulnerable. I feel 
like— like I said, I feel like, first of all, Kal lnred 
me, you know, into it. He cane into our family as a 
friend and knev ny finances, got ny trust, got ny 
loyalty, played on my emotions. So, yon ksov, bnt I as 
an adult so yes, I do bear some responsibility. 
Q. Do you believe that when you sign SD agreement 
you're bound by its tens? 
A. Yes. Just as Randal Roberts. I man, he's as 
adult too, he's vice president of a bank. He's a very 
successful businessman and, you bow, he signed a legal 
document just as veil as I signed a legal document. 
Q. Do you think the failure of the Hirschi Center 
has to do with anything with respect to how you ran the 
operations of the Hirschi Center once you purchased it? 
A. Absolutely not. 
Q. Absolutely not? 
A. I think it was doomed from day one. 
Q. Okay. Do you know how long your brother David 
Weston has worked for Mr. George's office? 
A. Bov long has he worked with Mr. George? 
Q. Yes. 
A. I do not knov. 





















1 A, Uh-huh (affirmative). 1 
2 Q. Is that a yes? 1 
3 A. I disclosed them to him, yes, 1 
4 Q. As part of your Mended Complaint you talked 1 
5 about the sale of property located at 1351 East Fort 1 
6 Union Boulevard. Do you recall that property? 1 
7 A. Absolutely. 1 
8 Q. And it was your choice to purchase that 1 
9 property or at least enter into an agreement to purchase 1 
10 that property; is that correct? 1 
11 A. Yes. 1 
12 Q, Then I believe that, the sale did not go 1 
13 through? 1 
14 A. That's correct. 1 
15 Q. Who was the seller on that property? 1 
16 A. Who was the seller? 1 
17 Q. Yes. 1 
18 A. I don't— I can't remeirber their names. I 1 
19 would have to look it up. 1 
20 Q. In fact; as I recall in your Amended 1 
21 Complaint/ your brother told you not to purchase that 1 
22 propertyr didn't he? 1 
23 MR. GEORGE: Which paragraph are you referring 1! 
24 to? * 1 



























taended Complaint, which is before you, you state 
beginning at paragraph 10 that there was a relationship 
between you and Mr. Rasekh concerning your financial 
affairs. Is that correct? 





I'D just asking you. 
Okay. Ask me something, please, 
MR. VEASY: Please read the question back. 
(Pending question read.! 
THE WITNESS: Yes. 
(BY MR. VEASY] Then you itemize different 
things in this paragraph 10 as to what you disclosed ;o 
Mr. Rasekh, correct? 
A. Uh-huh (affirmative). 
Q. You chose to disclose those items to Mr. 
Rasekhr did you not? 
A. 0?er a tine period, yes. I mean; it's not 
just one day I opened np ray papers and said, "These are 
ny financial statements." With the trust that I had 
vith Kal and vith him being in mj home and many numerous 
conversations, yes, he learned of a U my financial 
affairs. 




recollection with respect to the property at 1351 Ea:>t 
Fort Onion Boulevard, if she had advice from her brother 






I don't recall that. Kal vas very upset--
Ma'am, that's not the question. Listen tc my 
—that it didn't go through. 
I believe you testified earlier that on page 
39 of this Exhibit you did verify the truth and 
correctness of the information in this Amended 





Is this the page? 
39. That's your signature, right? 
And vhat vas the question? 
MR. VEASY: Would you please read the question 
(Pending question read.) 
THE WITNESS: Yes, that's my signature. 
Q. (BY MR. VEASY) With respect to the property 
at 1351 East Fort Onion Boulevard, you're not making any 
claim for damages in this lawsuit against Coldwell 
Banker— 
A. 80. 
Q. -or Hr. Rasekh; is that correct? 
A. That's correct. 
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A. Axe 70a talking about when I first banana 




Is the sooner, in July. 
Q. July of 1994? 
A. Dh-hoh {affirmative). 
Q. At the time you closed, would it be correct to 
state that you knew that at that center was being 
operated a child day care business? 
A. Yes. 
Q. By the same token, is it fair to state that at 
the time you closed you knew that also in conjunction 
with the Hirschi Center there were wedding receptions? 
A. 80. 
Q. You didn't know? 
A. There were not wedding receptions. 
Q. So as of the date of closing, you had no 
information as to that business also conducting wedding 
receptions? 
A. It wasn't actively conducting wedding 
receptions when I bought it. Maybe one a year, is my 
understanding. 
Q. With respect to all of your dealings with Mr. 
Rasekh and other than what you've already produced as 




























part of this lawsuit, documents as part of this lawsuit, 1 
do you have any personal notes or Day Timers reflecting I 
any conversations for your version of the facts of the 1 
events of this lawsuit? 1 
A. I wish I did, but I do not. 1 
Q. So your answer is no? 1 
A. So.' I 
Q. You understood that Mr. Rasekh was a reai 1 
estate agent, correct? 1 
A. les. 1 
0. During your first day's deposition you told us 1 
on more than one occasion how Mr. Rasekh totally 1 
dominated your life, correct? 1 
A. That's true. 1 
Q. Is it your testimony that if you would have 1 
told Hr. Rasekh that you did not want to purchase the 1 
Hirschi Center that you could not have done that? 1 
A. That's true. 1 
0. Why? 1 
A. Sell, I'm a mother of nine kids, I am not ont 1 
looking— I'm not a career woman, I'm not a business 1 
moan. I did not have-- the way that my lifestyle has 1 
been my whole life, I wasn't looking for $900,000 1 
properties. 1 
Q. It's quite an overwhelming amount, isn't it? | 
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A. It's way ovex ny bead. I don't even relate. 
Q. In your mind, is there a difference between 
800,000 and 900,000? 
A. 800,000 is too much. 
Q. How about 100,000? 
A. I would have never ever in my lifetime ever 
looked for anything in this realm of seven, six, five or 
whatever. 
Q, $300,000 would have been too much too, right? 
A. I never. 
Q. You understood, did you not, that you were the 
purchaser of this property? 
A. les. 
Q, You testified earlier that you didn't read 
these contractual documents; is that correct? 
A. That's correct. 
Q. Did you think you had no duty to read any of 
these documents? 
A. Ho what? 
0. No duty to read any of these documents? 
A. I never thought about duty. 
Q. So you simply signed what was ever put in 
front of you? 
A. I signed it after Kal Rasekh convinced re. 
Q. But you have no notes to show your version of 
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tt 
316 
the facts as to how he convinced you, it's just simply 
your oral testimony, right? 
A. That's right. Be was ray friend. 
Q. Did you think you had no duty to investigate 
this property to make a determination by yourself that 
you were signing these papers? 
A. I believed Kal Rasekh was doing it and I 
trusted him that he was and he gave me the impression 
that he was doing that. 
Q. You understood, did you not, that you had a 
duty to comply with the terms of the contract? 
A. I did what Kal told me to do. I trusted Kal 
and I did what he told me to do. 
MR. VEASY: Please read back my question. 
Would you listen to the question and answer it. 
(Pending question read.) 
THE WITNESS: I want to say yes, I have a duty 
because I feel I should say yes, I have a duty to that, 
but at the time that I signed it I did not think about a 
duty because I trusted Kal Rasekh, I trusted his 
expertise, I trusted that he was looking out for my 
welfare and so I did not look at it in the way that 
you're asking me the question. 
Q. (BY MR. VEASY) Would it be your testimony 
that if Mr. Rasekh at this time had brought you a 
'RLING.cf" 
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purchase contract for this building that we're in today 





If he had brought me the contract? 
For this building that we're in today and said 
you would have bought it? 
No. I did a stupid thing, but I'm not stupid. 




(BY MR. VEASY) Turn to Exhibit 9, paragraph 
27. Please read that paragraph to yourself. 
A. (Reviewing document.) Okay. 





And as I read this paragraph, the time frame 
where these allegations occurred was after Mr. Rasekh 
had come back from Egypt but prior to the closing on 
October 10, 1994, correct? 
A. This happened before that. 
Q. Prior to the closing? 
A. Ho. This happened before Kal Rasekh went to 
Egypt. 





A. I am not sure if my daughter might have heard 
it. You would have to ask her if she heard him say it. 
I'm not sure. 
Q. Do you have any independent recollection as we 
sit here today that any of these statements that there 
was no risk or that Mr. Rasekh would sell or buy it was 
made to your daughter? 
A. I don't know. 
Q. Which daughter? 
A. Brittany, 
Q. And refresh me. Brittany is the daughter that 
lives where? 
A. Right now she lives in Colunbus, Ohio. 
Q. Turn to Exhibit 10, please, They're on tabs 
down the side, Mrs. Bingham. 
A. Oh, I see. 
Q. Do you recall this Exhibit? 
A. What's that? 
Q. Do you recall this Exhibitr do you remember 
this Exhibit? 
A. Yes, I do. 
Q. In looking at this Exhibit and the date of the 
Exhibit; which is 10-17 of '94 or one week after the 




















Q. When he told you that Mr. Rasekh would 
guarantee that you would not lose any money, and in any 
event you lost money, he would either sell the property 
or purchase the property fron you, that was the 
statement he made to you? 
A. That was said from day one. That was through 
the whole time, throughout the whole tima. 
Q. When did he first make that statement to you? 
A. I said there was no possible way I would ever 
venture into anything like this and he said, "Marie, 
there is no risk because if it didn't work out I would 
sell it or buy it," or I would never have even put it on 
an agenda, I would never have done anything— 
Q. Do you have one document— 
A. Ho, but I have— 
Q. No. I'm sorry, listen to my question. Do you 
have one document signed by Mr. Rasekh indicating either 
that there was no risk with this transaction or that he 
would sell it or buy it? 
A. Ho. 
Q. Do you have one individual, other than 
yourself, that ever heard this statement made or the 
statements made which you allege Mr. Rasekh said to you? 
A. That they beard it out of Rasekh1 s neuth, is 
that what you're asking? 
LANETTE S-. AQQnnATPn P P OFFSET 
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you there is no risk and that he would sell or buy it, 
that why on October 17, 1994 you're not going back to 
him and telling him to sell it or buy it? 
A. At closing Kal gave ire a $19,000 loan from 
Coldwell Banker and at that time I was— I just wasn't 
sure what was going on. And right after closing I was 
at ny friend's house, Ron Orban, and all of my friends 
and people around ne were very angry with how— with Kal 
Rasekh because they feel like he took me. And h e — when 
I was in Ron Orban's house he got the phone book, he 
dialed VRErokers, I had never even heard of VRBrokers, 
he dialed VRBrokers1 phone nunfcer and said, "You're not 
leaving my house until you call, you're getting out of 
this/ 
And so he handed me the phone, Michael Drury 
answered. And I wasn't calling to list, I wasn't 
calling for any other reason but I was handed the phone 
and I was asking questions. And Michael Drury said, 
"Oh, I bow all about the Birschi Center. I just met 
with the Birschis and I"— I mean, what was I supposed 
to think? I mean, so that's how it came about that— 
you know, and Michael Drury said, you know, MI can get 
that sold for you,w and he was over to my house 
imnediately wanting a listing, of course. 
i Q. I'm not sure you've answered my question. 
IjRLlNG. CSR.RPR 












































































Q. Exhibit 10 is a document dated October 17, 
1994, one week after closing. You allege that Mr. 
Rasekh said, among other things, there was no risk and 
that if this Hirschi Center did not work out he would 
either sell it or buy it. So my question is: As of 
October 17th, 1994, why did you not call Hr. Rasekh and 
state to him, "Per your promise, sell it or buy it"? 
A. Because my friend wouldn't let me. Be dialed 
VRBrokers, he wouldn't let me be around Kal or go back 
to Kal. 
Q. Did you have any call to Mr. Rasekh where you 
said "sell it or buy it" on October 17th? 
A. ALtost every single day. 
Q. On October 17, 1994. 
A. Before October 17? 
Q. No. Approximately at the time you entered 
into Exhibit 1 0 — 
A. On this very day did I Kal Rasekh? 
Q. On or about the i&onth of that tiiae period, did 
you ever tell Mr. Rasekh, "Sell it or buy it"? 
A. I don't knov what day. 
HR. GEORGE: Did you say within a month? 
Q. (BY MR. VEASY) Yes. 
A. I said it constantly. Akost every day I 
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if this— what I'm doing did not work out. 
Q. And that would-
A. There would be no risk at all. 
Q. Now, you previously mentioned that there had 
been a $19,000 loan from Coldwell Banker to you. 
Explain that to me, what the purpose of that loan was. 
A. I told Kal many times before closing, I said, 
"Kal, I do not have 5200r000," and he would not discuss 
it. He said, MDo not worry about it/ Honestly, I 
assumed he was taking it out of his connrission, that was 
my assumption. I did not know anything about a loan of 
$19,000 from Coldwell Banker until closing, until I was 
at the closing and he handed me these papers and said, 
"You have to pay Coldwell Banker $19,000 in three 
wraths." 
Q. Okay. Do you recall what those papers were 
that he handed you? 
A. I was really upset. I have no idea. 
Q. Do you recall if one of those documents was a 
promissory note? 
A. I don't bow any— I don't know or have any 
recollection of the paper, what they said at all. 
Q. Do you recall signing anything? 
A. I was very upset. 




I told him I listed 
would call him. 
Q. What was his response? 
A. "Get out of VRBrokers. 
it with VRBrokers. 
Q. Would you tell me why a real estate agent 
would commit to sell or buy a piece of property worse 
approximately S800f000? 
A. You mean why Kal would buy it? 
Q. Yes. 
A. Because he promised me that there would be no 
risk in my purchasing. That was the only reason I ever 
did it. 
Q. And you have no writing to the effect of this 
promise, right? 
A. Ho, I don't. 
C. So as I understand the arrangement, you had 
purchased the property from the Hirschis and you had 
monetary obligations with respect to that purchase, 
correct? 
A. Correct. 
Q. And what you're telling us is that if you were 
unable to satisfy those monetary obligations that Hr. 
Rasekh would sell, buy or take care of that obligation? 
A. I didn't say he would take care of the 
obligation. He said he would either buy it or sell it 
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I was so hurt, I A. I don't recall what I did, 
was just so devastatingly hurt, 
Q. Do you just sign documents to be signing them? 
A. No, absolutely not. Kal Rasekh, I called Kal 
Rasekh and said, "there's no reason I'm going to pay 
this, I don't what you're doing/ I got really upset 
it. And then all I bow is that three months changed to 
something else and I have never heard from Coldwell 
Banker, I have never heard another thing about this. 
Only at that cement of closing. 
Q. So it was your testimony that you simply did 
not want to buy the Birschi Center? 
A. I did not want to buy the Hirschi Center? 
Q. Yes. Is that your testimony? 
A. Yes. 
Q. But you did buy it, didn't you? 
A. I did. 
Q. And you signed contractual documents to buy 
it, didn't you? 
A. I did, when I was in it. And that's different 
telling you now and back when I was in it. 
Q, You mentioned previously that you had a brain 
tumor, correct? 
A. That's correct. 
Q. What were the years of your brain tumor? 
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Let's turn to paragraph 4(a) and again read 
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A. 
! Q. 
i that to yourself. 
! A. "The child day care business"? 
5 Q. Y e s . 
D A. (Reviewing document.) I'm through. 
1 Q. Can you give me a date prior to purchase when 
B this representation was made to you by the Hirschis? 
9 A. No, I can't give you a date. 
0 Q. Do you recall if it was one month before the 
1 purchase, two months before? 
2 A. I donTt know when it was. 
3 Q. Okay. With respect to paragraph 4(a), can you 
4 tell me a date when you found out that this 
5 representation was incorrect? 
6 A. I can't tell yon an exact date, but on the 
.7 papers that they provided us, we went over them and over 
.8 them and over them that showed no profit, and we vere 
.9 trying to figure out by the papers that they gave us 
!0 what kind of profit, but they said that they were 
!! covering two families. 
11 Q. tad this w a s — 
23 A. And so there was no way that they could show 
24 profit. 
25 Q. This is what you testified to in your last 
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back to a smaller amount of students because it was 
very, very difficult to have that amount of students. 
Q. When did Marleen have this conversation with 
you? 
A. I don't know. Just after when I was running 
it and she was there. 
Q. This was after the closing of October 10 of 
1994? 
A. Uh-huh (affirmative). 
Q. Do you have any documents or writings to 
verify this conversation with Harleen? 
A. No, I don't. 
Q. Let me have you look at paragraph 4(b) and 
I'll ask you some questions on that. 
A. (Reviewing document.) Okay. 
Q. When was this representation made to you? 
A. You know, I didn't do this typing. What Vm 
understanding this to be when it says "fully permitted," 
even though I have read i t — 
Q. It was prior to the purchase, is it not? 
A. Does that mean the permit? Are they talking 
about permits? 
Q. I don't know. That's what I'm here to ask you 
about. 
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deposition as the documents that were provided by the 
accountant Tilby? 
A* That's true. 
Q. So as to paragraph 4(a), in your review of 
those documents, as far as you were concerned, was 
paragraph 4(a) a misrepresentation which you knew about 
prior to closing? 
A. lea, I feel. 
Q. Okay. How was paragraph 4(a) inaccurate? 
A. I just didn't have any paperwork that could 
tell me the true— you know, the profits. At the time 
they were running the day care they had this amount of 
students and they were going to up the students quite a 
number because they would have had to or I would not 
have been able to have made my payment because, of 
course, my payment was higher than their payment. They 
did show me on this paper that at different times of 
running the day care they had more students than what 
they had at this moment. 
Q. This was ail prior to the closing, right? 
A. Right. So that represented to me that, you 
know, they've done acre students, so if I do more 
students I could make it. But after closing Marleen 
told ne that they were never very— they were never 
comfortable with that many students and they always went 
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Q. Ma'am, listen to me. In this paragraph 4(b) 
you are stating that prior to your purchase of the 
Hirschi Center that Mr. and Mrs. Hirschi represented to 
you that the day care business was fully permitted with 
permits the plaintiff could assume? 
A. That's true. 
Q. So was this made prior to the closing? 
A. Prior. 
Q. Do you recall when it was made, specifically 
when this representation was made to you? 
A. I donTt know. 
Q, You don't know if it was a month, two months, 
three months before? 
A. I bow it: would have been at least a south. 
Q. Okay. Do you have a date that you can tell me 
when this representation that was made to you prior to 
the purchase became, in your mind, not correct? 
A. I didn't know this until after I took over. 
Q. So it would have been after the closing? 
A. leah, after I took over is when I found out. 
Q. Hhen and how did you find this out? 
A. lou know, when the whole— every place was 
trying to close me down, the health department, the fire 
department, everybody just came in on me the minute I 
bought it. That's when I found out. 
1 9 9 - 1 4 4 1 n n n n 
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1 investment, I think I would have needed some money to 
2 have put into the business. But vhat he told me before 
3 closing is I would not need anything, I could step right 
4 in, everything is there to run it. After closing I 
5 realized I did need money. 
6 Q. Do you have any information in youi possession 
1 that shows you that prior to closing to. Rasekh knew 
6 that this representation was false? 
9 A. No, 
10 Q. Let me ask you look at paragraph 6(f). That 
11 states that Mr. Rasekh represented to you prior to your 
12 purchase that Marieen, the Hirschi's daughter who was 
13 managing the Hirschi's child day care business, was a 
14 duly qualified manager and would teach her how to manage 
15 and operate the business. When was this representation 
16 made to you? 
17 A. The very sane time, the beginning, that was 
18 one of the advantages. Because when I moved in Marieen 
19 was still running it and then as I worked there I could 
20 learn from her. 
21 Q. Do you have any writing confirming this 
22 representation to you? 
23 A. No. 
U Q. Do you have a date in mind when you learned 










Do you have a date when you allege that you 
learned that this representation was not correct? 
A. Probably a month after closing. 
Q. What triggered that event in your mind? 
A. When I realized that Marieen gave her notice 
that she was only going to be there for six weeks. 
Q. How is paragraph 6(g) false? 
A. How is it what? 
Q. How is it incorrect? 
A. I feel it was incorrect because she didn't 
actually stay as long as Kal represented that she would. 
Q. Do you have any information to show that prior 
to the closing Kal knew that this representation was 
incorrect? 
A. No. 
Q. Paragraph 6(h) you state that prior to closing 
Kal represented to you that the employees were willing 
to stay longer if she was willing to continue their 
employment. Tin assuming "she" means vou? 
A. Me. 
0. When was this representation made to you? 
A. July, August when we were talking about it. 
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A. Right imnediately after closing I realized 
that she was not a qualified manager. I think she 
probably was still willing to, you know, as long as she 
was there help me in any way she could to learn it, but 
she only stayed there six weeks and I was under the 
inpression she would be there longer. 
Q. Do you have any information that would 
establish that prior to the closing that Hr. Rasekh knew 
that this information was incorrect? 
A. No. 
Q, I'm sorry? 
A. No, I don't bow. 
Q. Let's turn to paragraph 6(g), In here you 
state that Mr. Rasekh, prior to closing, represented to 
you that both Marieen and the present employees had 
agreed to stay for a minimum of six months. 
A. Kal said she would probably stay for six 
months. He didn't make a promise of a minimum of six 
months. 
Q. When was this representation made to you? 
A. At the beginning, July. 
Q. Prior to closing? 
A. Yes. 
Q. Do you have any writing confirming this 
J25 representation? 
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Q. And you're certain that Hr, Rasekh made this 
representation to you? 
A. Uh-huh (affirmative). 
Q, Do you have any writing to confirm this 
representation? 
A. No. 
Q. When did you find out this representation was 
incorrect? 
A. This is not as significant maybe as all the 
others. One of the ayloyees left right when Marieen 
left so it was probably not as significant as some of 
the others. 
Q. You don't have any writing to confirm this 
representation? 
A. No. 
Q. Do you have any information that Hr. Rasekh 
knew prior to closing that this information was not 
correct? 
A. No. 
Q. 6(i) you state that Mr. Rasekh represented 
"that all lesson plans respecting the day care of the 
children were all in place"? 
A. That was a big thing. 
Q, Do you recall when he made that representation 
to you? 
LANETTE SHINDURLING^ CSRJU\. 
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A. Yes, the same time, July, August. 
Q, Why was this a big thing to you? 
A. It was a big thing to bin. le says this is so 
important because you walk in and the lesson plans are 
all there. Ton know, for somebody with no experience to 
have the lesson plans already there is a big benefit. 
Q. Do you have a date in mind when you learned 
that this alleged misrepresentation was not true? 
A. Thanksgiving day when Marleea went down and 
took them all. 
Q. Do you have any information with respect tc 
this representation that Mr. Rasekh knew about it prior 
to closing? 
A. No. 
Q. You don't have any writing to confirm this 
representation? 
A. I do not have it in writing, no. 
Q. [j), you state here that Mr. Rasekh told you 
prior to closing "that Marleen and the present staff 
would instruct her in the teaching methods such that 
before Marleen left she would be proficient in the use 
of the lesson plans." When was this representation made 
to you by Mr. Rasekh? 
A. The same time. 
Q. The same time as when? 
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A. That's true. 
0. When did he make this representation to you? 
A. Right at the sane time, all at the sane time 
as July/August when he was talking re into it. 
Q. Julyr August? 
A. Yes. He's like, "This is the reason for doing 
it." 
Q. When did you find out that this alleged 
misrepresentation was not true? 
A. A day or two after I started running it when 
they came to close me down. 
Q. Do you have any writing to confirm this 
representation? 
A. No. 
Q. Do you have any information that shows prior 
to closing that Mr. Rasekh knew that this representation 
was not correct? 
A, I don't have anything. 
Q. Turn the page to page 15, We're on paragraph 
6(1). The misrepresentation you state that Mr. Rasekh 
told you prior to your purchasing the business "that the 
day care business was in compliance with all state codes 
and regulations. ' 
A. It was jnst a big deal. He said, "Marie, you 




























A. July, August. 
Q. When did you find out this was incorrect? 
A. Tou know, this isn't my exact typing and 3 
think proficient— 
Q. None of this typing is yours, is it? 
A. You know, she was very willing to be then: and 
teach me what I needed to be taught. 
Q. She was willing? 
She was willing. She just didn't stay long 
So is this not false? 
It's— it just didn't happen so. 







A. Marleen and Birschis weren't as willing to 
help as what it was— when I was buying it, they were a 
little more willing than after I had purchased it. 
Q. Do you have any information that Mr. Rasekh 
knew prior to closina that this representation was 
false? 
A. Ho, 
Q. 6{k], you state here that prior to closing Mr. 
Rasekh told you "that all permits for operating the 
business were in place and would not have to be changed 
or altered"? 
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absolutely. 
Q. When did he make this representation you? 
A. The same time, July/August. 
Q. Prior to closing? 
A. Yes. 
0. When did you fine find out that this 
representation was incorrect? 
A. The day I started running it. 
Q. Do you have any writing to confirm this 
representation? 
A. No. 
Q. I'm sorry? 
A. Ho. 
Q. Do you have any information that Mr. Rasekh 
had that prior to closing this representation was not 
correct? 
A. I don't have anything in writing. 
Q. Paragraph 6(m), prior to purchase of the 
building you represent that Mr. Rasekh told you "that 
the buildings comprising the Hirschi Center were in a 
good state of repair." When was that representation 
made to you? 
A. Probably August. It's the same thing. lou 
know, that's why I didn't need other money because I 
could just walk right in and take right over. 
ASSOCIATED PROFESSI (8011322-3441 nnnfM ^ 



































(BY MR. VEASY) Do you recognize Exhibit 32? 1 
No. 1 
It's your signature, is it not? 1 
Yes, it is. 1 
You didn't read this one either, did you? 1 
Ho, I didn't. ' 1 
(Exhibit 33 narked for identification.) 1 
[BY HR. VEASY) Take a moment to look at 1 




(Reviewing document.) 1 
Do you recognize this document? 1 
Well, I'm not sure because I know I have 1 
seen— veil, this, just— and this. I could have, I'm | 
not sure My memory doesn't— I'm just not sure, there 1 
was a lot of documents. | 
Q. 
purchaser 
Page 1 indicates that, in fact, you're the 1 
of this title insurance policy, are you not, 1 
ma'am? Is that correct? | 
A. What are you— would you tell me again, what 1 





Page 1 of Exhibit 33 indicates that the 1 
is Marie Bingham, correct? 1 
Correct. 1 
Do you recall ever receiving a copy of this 1 
























Kal really would not know if this is what Kal gave me. 
allow me to read them. 
Q. He would preclude you from reading a document 
on the purchase of a piece of property, is that what 
you're telling me? 
A. A lot of the times he would tell me to go into 
his office and he would go like this and say, "Sign here 
and sign here and sign here and initial here." Be was 
in a hurry or else he wasn't there and I just— that's 
what he would have me do. 
Q. let me try and have you answer my question. 
Is it your testimony that Mr. Rasekh precluded you from 
reading any of these documents concerning the purchase 
of the Hirschi Center? 
A. Yes. 
Q, And he precluded you how? 
A. I just told you. 
Q. Tell me again. 
A. H e - when I would go, he would say, "Well, go 
into the office." Sometimes it would be after hours and 
then he would just go like this and say, "Sign here, 
initial here, sign here/ and that's what he would do. 
Q. Is it your testimony that you never asked him 
to be able to read it before you signed it? 




























A. I'm not sure. I could have. 1 
Q. Do you recall ever reviewing it once you 1 
received it? 1 
A. Well, I bo v I haven't reviewed this page so I 1 
don't know. 1 
Q. Hhat page are you referring to, ma'am? 1 
A. Ihis one right here. 1 
Q. Do you want to give me the number at the 1 
bottom? That's 144 on the Bates stamp number? 1 
A. Right. 1 
Q. And 142? You just don't recall seeing that? 1 
A. Ho. 1 
(Exhibit 34 marked for identification.) 1 
£-. (BY MR. VEASY] Let me hand you Exhibit 34. 1 
Do you recognize that document? 1 
A. (Reviewing document.) I could have seen it, I 1 
don't knov. There vere just so many documents, I don't 1 
knov vhich ones I have seen and which ones I haven't. 1 
There's a lot of then I haven't seen. 1 
Q. Let me have you turn to page 3 of the 1 
document. Is that your signature? 1 
A. Yes, it is. 1 
Q. Did you read this document at the time you 1 
signed it? 1 
A. Hot very many documents did I read. I don't 1 
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(Exhibit 35 marked for identification.) 
Q. (BY MR. VEASY) Ms. Bingham, let me hand you 
Exhibit 35. Take a moment and review that document. 
A. I don't know which ones I have seen and which 
ones I haven't. 
£. I want you to take a moment and I want you to 
review Exhibit 35. Let's take a break for a second. 
A. Well, I have never seen this one. 
Q. Do you want to take a moment to review it? 
A. I have never seen or read one that says 
"assured by a qualified purchaser/ I never heard that. 
I did not know that. 
0. Turn to page— 
MR. LOVE: Can I have that answer read back? 
(Answer read back.) 
MR. LOVE: Where is she referring to? 
THE WITNESS: Right here. Isn't it 
interesting that they want it so adamantly, but yet they 
didn't do it for me. I don't understand that. 
Q. (BY MR. VEASY) Maybe you better answer Mr. 
Love's questions. Where are you referring to in the 
statement "assumed by a qualified purchaser"? Is it not 
the second typed paragraph? 
A. les. And I notice there's been a few other 
documents yon put in front of me and I have never ever 
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So you had nine of these instead of one of 
Yes. 
So that puts us at 5160,000. You still have-
I had savings, I had just different little 
ncney markets that I had saved. 
Q. I would like you to produce all documents 
showing me that you had those savings. 
A. I'll try. 
MR. VEASY: Is that okay with you, counsel? 
MR. GEORGE: Yes. 
MR. VEASY: Thank you. 
Q. (BY MR. VEASY) And could you try and produce 
those— what's a reasonable time period for you to find 
those, ma'am? 
A. les. 
Q. No. What's a reasonable time period to find 
those? I want some commitment. 
MR. GEORGE: The same as the other? 
0. (BY MR. VEASY) Give me a date. Just tell me 
a date that's reasonable for you folks. 
A. On this particular one, would yon care if I 
waited until the end of Oecenber? Would that be too 
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A. I don't know. I'm not sure what banks they 
are. 
Q. Give me the amounts of them. 
A, 1 don't know, I know one was like three 
thousand something. Whatever it did, that's what I used 
to equal up to the amount that I bad. And I remenber— 
Q. So there probably were three or four or five 
of these money markets? 
A. Three or four. 
MR. VEASY: And as part of the request can you 
produce also evidence of these money markets: 
MR. GEORGE: I think that's what we had 
already agreed to do, yes. 
Q-. (BY MR, VEASY) I want to make sure that's 
covered, 
A. And T 1 1 get it as quickly as I can. 
Q. Are the accounts still in existence, these 
money market accounts? 
A. No. I took everything out to put in here. 
0- What I want to get to, I want to see how you 
came up with this 176. I want all documents that show 
you came up with the 176, okay? 
A. Okay. 
(Exhibit 42 marked for identification.) 






















































Q. I would like to have it before that, if it's 1 
possible. 1 
A. I'm going to try everything I can, but I hate II 
to pot a date on it. I'll do everything I can to locate II 
it. 1 
MR. VEASY: Off the record. 1 
(Discussion held off the record.) 1 
Q. (BY HR. VEASY) Let's go back on the record. | 
Kith respect to what I have requested, the parties have II 
agreed they will try and produce that by December 20th. | 
Is that acceptable? | 
A. Okay. 1 
MR. GEORGE: Yes. 1 
Q. (BY MR. VEASY) Now, with respect to these j 
money markets that you've talked about, how many of 1 
those do you have? 1 
A. Three or font. Four of them. Three or four. 1 
Q. Are they all the same amount? ] 
A. No. 1 
Q. And where are they deposited at? 1 
A. Different banks. 1 
Q. Draper Bank? 1 
A. No. 1 
Q. Tell me the banks. 1 
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ask you if you recognize that document? 1 
A. I'm pretty sure I sav this. 1 
Q. And this is your signature? 1 
A. les, it is. 1 
(Exhibit 43 narked for identification.) 1 
Q. (BY HR. VEASY) Do you recognize Exhibit 43? 1 
A. Tes, I do. 1 
Q. Do you recognize receiving it on or about- 1 
A. flhat's that? 1 
Q. Do you recognize receiving this letter in 1 
December 1994? ' 1 
A. I do. 1 
Q. Did you ever respond to this letter? 1 
A. I can't remember that I responded to it. 1 
(Exhibit 44 narked for identification.) 1 
Q. (BY MR. VEASY) Do you recognize this 1 
document? 1 
A. Yes, I do. 1 
Q, And it's a letter that was sent to you by Mr. 1 
Hirschi? 1 
A. Right. 1 
Q. Did you ever respond to this letter? 1 
A. I don't r e m b e r if I responded to this 1 
letter. 
(Exhibit 45 marked for identification.) 1 
LANETTE SHINDURLINGACSR^RPR ASSOCIATED PROFESSIONAL REPORTERS - (801) 322-3441 
PAGE 137 
MARIE BINGHAM vs RANDAL ROBERTS, et al - MARIE BINGHAM VOL II 
417 T 
A. Kal Rasekh. 
Q. I talk slow, I'm originally froi the south, 
it's in my genes, What happened to cause you to change 
or at least not listen to your brother David Weston's 
opinion to purchase— 
A. I told Kal that mj brother told se not to do 
1 it. The first thing he said, "Is your brother 
8 financially successful?" And I said no. Be said, "Then 
9 you don't listen to him, yon listen to those who are 
110 financially successful. Yon listen to me, you trust 
11 me." 
12 Q. Was there anyone else besides your brother who 
13 advised you against purchase of the Hirschi Center- and 
14 I'm excluding Mr, Hirschi because I think you already 
15 testified to him- prior to your purchase of the Hirschi 
16 Center? 
17 A. Well, Ron Orban. I mean, be wasn't very 
18 involved at all, but, you know, no one was in favor of 
19 it. They didn't like that I was listening to Kal so 
20 much, that I would turn to Kal. 
21 MR. GEORGE: Marie, speak up a little bit 
22 more. I'm even having a hard time hearing you now. 
23 THE WITNESS: All right, 
24 Q. (BY MR. DYER} As I understand the 
125 negotiations between you and the Hirschis, originally 























about money market funds you weren't referring to a 
checking account that says— 
A, Not a checking account, it would be like a 
year certificate or two year or three-year certificate. 
Q. So you're talking about savings certificates, 
that's what you've been referring to? 
A. Not a savings account. 
Q. A certificate of deposit? 
A. Ub-huh (affirmative). 
Q. Is that correct? 
A, Right. I couldn't take the money out for like 
three years or however many it is. 
Q. So at the time that you closed the deal on the 
Hirschi Center you had certificates of deposit, more 







- that you cashed in and used t o -
Yes, I did. I cashed every one that I had, 
Okay. But when you say "money market 
' you didn't have checking accounts? That's 
what I want to understand. 
A. Right, they were not checking accounts, 
Q. As I understand, in the course of the 
negotiations you also came up with an additional $9,00( 
in earnest money. Did I understand your testimony 
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1 you put $5,000 down as earnest money? 
!es. 
And where did you come up with that $5,000? 
Out of my savings. I had some money markets. 





6 you had? 
1 A. I know I bad like three or four that I took 
8 out of for my— so that could have probably been a 
§ fifth, a fourth or fifth account. I can't remember 
10 exactly. 
11 Q. I'm curious as to why you had more than one. 
12 A. Because I worked part-time at Somebody's 
13 Mother or whatever, and as I — I saved about $17,000 
14 over probably about 30 years. 
15 Q. But you still didn't answer m y -
16 A, You knowf as I earned money I would try to 
17 save a little bit and as I accumulated it then I put it 
18 in a money market and that's why there were different 
19 rates. Because wherever I worked close by or wherever I 
20 lived I would put it in that. 
21 Q. When you say "money market account/ are you 
22 referring to a checking account or a certificate of 
23 deposit? 
24 A. A certificate, a money certificate. 
25 Q. So when you were talking to Mr. Veasy today 
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correctly on that? 
A, Wasn't i t ten? 
Q. I understood it as nine. As I looked at the 
documents it appeared that you had 514,000 which you had 
paid down. 
A. Nine. 
Q. Could you tell me where you came up with this 
that additional earnest money? 
A. The same thing. 
Q. So you cashed in certificates of deposit? 
A. Yes, right. 
Q, I also understood that you were speaking 
routinely with Mr. Rasekh on a cell phone. Did I 
understand your testimony in that regard? 
A. Kany, many times. 
Q. Do you remember his phone number? 
A. No, I don't. I certainly had it memorized 
then, but— 
Q. Now, as I understood, the first time that you 
obtained the earnest money you used a cashier's check. 
Do you recall that? 
A. That's correct. 
Q. Take a look at Exhibit No. 6, if you would, 
please. 
A. tifcat bank is that drawn on? 
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0. Take a look at Exhibit 6. That's a cashier's 
check dated August 4, 1994 in the sum of $5,000 payable 
to Coldwell Banker Premier. I believe your testimony 
previously in the first day of depositions was this was 
the initial earnest money payment; is that correct? 
A. Correct. 
Q. And this was drawn on Zions First National 
Bank. Is that any indication as to where one or more of 
your CDs may have been? 
A. That'3 where I'm thinking it might have been 
in that particular instance. I'm not really sure. I 
bo w Zions was very close to my home. I don't know if 
that's where it was. 
Q. Do you remember which Zions First National 
Bank? It says Cottonwood is the office. 
A. No. It would have been on 7800 South and 23rd 
East, 
Q. So 7600 South? 
A. Right, and 23rd East. 
Q. So as you're looking for copies of these 
documents, is that a place that you'ie going to look to 
try to find these certificates of deposit? 
A. Uh-huh (affirmative). 
Q. That would be a yes? 




Q. Are you sure of that? 
A. Hell, I'm positive. My ex-husband did owe 
some taxes and they went back on me. 
Q. So you had to pay your ex-husbandrs taxes? 
A, Yes, I did. 
Q. That was part of the closing on the Cavalier 
property? 
A. It wasn't part of it— yes, that's correct. 
Yes. I think that's the way, yes. 
Q. When did you get divorced? 
A. Let's see. It's been like 13 years so— about 




























Q. Right. 1 
A. Yes, I'D going to look in my papers and see if 1 
I can find ay certificates. 1 
Q. Do you recall whether or not you kept those 1 
records at all of any kind? 1 
A, Since I've moved into my home I have seen 1 
then. So I don't knov if I have all of them, hot I knov 1 
I have seen one. 1 
Q. What was the last year you filed a state and 1 
federal income tax return? 1 
A. What vas the last tine vhat? 1 
Q. What was the last year that you filed a state 1 
and federal income tax return? 1 
A. Before I coved from Cavalier. 1 
Q. Before you moved from Cavalier? 1 
A. To the Birschi Center. So it would be in 1 
•92-'93. 1 
Q. Would that have been the last year you would 1 
have filed a tax return? 1 
A. Right. I haven't filed it since I lost my 1 
house. 1 
Q. So you haven't filed a tax return since 1994? 1 
A. That's correct. 1 
Q. Did you owe taxes when you purchased the 1 














I hope that's the right date. 
Where did ycu get divorced? 
Salt Lake. 
Here in the Third District in Salt Lake 
les. 
That's a yes? 
les. 























A. M-E-H-L-Y-H Bingham. 
Q. Do you know where he lives? 
A. In Seattle, Washington. 
Q. Do you keep in contact with him? 
A. Not irach. 
Q. You don't have an address on him, do you? 
A. Yes, I do. 
Q. Do you know it? 
A. 6403- let's see 225th South- 225th Place 
S.W. Mount Lake Terr ace, Washington. 
Q. Do you know a Zip? 
A. 155, I think, so I think it's maybe 9 8 — I 
don't know. I'm not sure. 
Q. Do you know the phone number? 
A. Be lives with his mother there and that's why 
I b o w the address. She's lived there her entire life. 
Q. What's her name? 
A. Her nane is Laura, L-A-U-R-A, Bingtiam. And 
he's not able to take care of any of his affairs. 
Q. Because? 
A. He's disabled. 
Q. What happened to him? 
A. Be has no short-term memory and he cannot take 
care of himself very well. 
Q. What happened to him? 
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1 was signed? 
2 A. I would still say 16 and I both; I think, not 
3 just 100 percent him. 
4 Q. Do you recall if your brother David Weston 
5 reviewed this release agreement with you on or about 
6 June 22nd, 1995? 
7 A. I belieie so. I just know I didn't agree with 
8 it, but I didn't know what else to do. I was desperate. 
9 Q. Did you accept the release unconditionally? 
110 MR. GEORGE: She said she didn't already. 
11 THE WITNESS: No, no. 
12 MR. DYER: Well, counsel, I didn't ask you, I 
13 asked her, If you want to object, object. 
14 Q. (BY MR. DYER) My question to you-
15 MR. GEORGE: Okay. I object, she already 
16 answered the question. 
17 Q. (BY MR. DYER) Okay, My question to you is, 
18 Exhibit No. 56, does it reflect your agreement with 
119 VROtah to terminate the listing agreement or not? 
A. No, that not what I wanted. 
UL Q. Tha; wasn't not ray question. Did it reflect 
22 your agreement with VRUtah to terminate the listing 
23 agreement or not? 
24 A. Did it reflect ny agreement? 



















release of the listing agreement, was there? 
A. All I know is when that cane I called Kal 
Rasekh and said, "You sell this because VRBrokers is 
getting me out of the listing." I did not agree on how 
they did it, no. So I do not accept that. 
MR. DYER: Counsel, I'm going to make a record 
here right now. We're either going to get an answer 
straight up to my question or I'm going to continue 
this. I'm going to have a transcript and I'm going to 
go to Judge Hanson. Now, this is either a release of 
her agreement or it's not. You canTt have it both ways. 
Would you like to consult with her or would you like to 
make a record? 
MR. GEORGE: Sure. I'll consult with her and 
we'll be back in in a minute. 
(Discussion held off the record outside the 
deposition room.) 
Q. (BY MR. DYER) We're back on the record. 
Ma'am, you've had a chance to consult with your lawyer. 
What would be the answer to my last question? 
A. Ho. 
Q. You're certain of that answer? 
A. Yes, I am. 
Q. And you're certain of it because? 




















This release was not A. It's not ny agreement 
ny agreement. 
Q. Then did you ever have an agreement to 
terminate the listing agreement with VRUtah? 
A. Ho, I fought for it. 
Q. Did you ever obtain one? 
A. That one. 
Q. "That one" being Exhibit No. 56, correct? 
A. Right. 
Q. So Exhibit 56 reflects your agreement with 
VROtah to obtain a release of the listing agreement, 
true? 
MR. GEORGE: I object, she already answered 
it. 
MR. DYER: Counsel, let her answer. 
MR. GEORGE: I object. She's already 
testified it does not reflect her agreement. 
MR. DYER: No, she hasn't! 
MR. GEORGE: Yes, she has. 
MR. DYER: No, she hasn't. She said she 
wouldn't agree to it. I asked her if it reflected her 
agreement. 
Q. (BY MR. DYER) Did you accept Exhibit 56? 
A. I never accepted it, no. 


























attorney, wrote a letter to VRBrokers to get a release 
or sue VRBrokers. 
Q. Or sue, is that what you said? 
A. I don't know. I'm not going to say if that's 
in the letter or not. I'm not sure if it says that or 
not in the letter. 
Q. Let's see. Take a look at the Exhibit 18. I 
believe that's the letter from Del Findlay. Is that the 
letter you're referring to dated April 10, 1995? 
A. les, it is. 
Q. Can you show me in this letter where it says 
that Mr. Rasekh is the one that's going to be listed? 
A. May I just read this one sentence, please? 
Q. Sure, go ahead. 
A. 'However, if you do not agree to release her 
and allow her to seek other help in selling the centers 
she will seek a resolution through litigation." 
Q. Keep going. What else does it say? 
A. "She will also hold you financially 
responsible for any losses she experiences as a result 
of your asserting whatever rights under the agreement 
that you think you have and at the same time performing 
less than par on her behalf." 
Q. And what losses have you suffered as a result 
[25 of them not releasing you? 
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A. $181,000. 1 
Q. And explain to me how you've suffered that 1 
loss, ma'am, 1 
A. Because they beld ne hostage. 1 
Q. No. Explain to me how you've lost the money. 1 
A. I an explaining. 1 
£. No, ma'am, you're not. You're giving me the 1 
same song and dance we've heard for the last two days. 1 
A. That's the answer. 1 
Q. My question to you is this: Who brought you 1 
potential buyers? VRUtah did. They brought you two; 1 
isn't that correct? 1 
A. Ho. 1 
Q. Did they bring you Gordon- 1 
A. The first one vas not a potential buyer and 1 
Randal Roberts vent to VRBrokers and offered nothing. 1 
Q. Ma'am-- 1 
A. Kimber one— 1 
Q. No, ma'am, listen. This is our deposition. 1 
A. Okay, sorry. 1 
Q. I get to ask the questions. 1 
A. Sorry. 1 
Q, He brought you one prospective buyer, Gordon 1 
Olsen; true? 1 
A. I would like yon to change it to qualified. 1 
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Q. Tell me the names of the individuals that Mr. 
Rasekh brought to you after the release of the listing 
agreement on June 22, 1995. 
A. Be brought ne none. 
Q. He brought you none? 
A. That's correct. 
Q. So yet despite the fact that Mr. Drury brought 
you two, two potential buyers,, whether or not they1 re 
qualified or not is a subject of debate, you claim that 
Mr. Drury caused you to lose your $181,000? 
A. Yes, Be did not release me when I asked him 
to. 
Q. And I want you to tell me specifically the 
first date that you asked him to release you. 
A. Three months over the phone. 
Q. What's the date? 
A. Three ronths after I purchased it. I gave him 
three months. 
Q. Okay. Let's talk about that. That's Exhibit 
No. 11. Excuse me, it's not 11. Let me ask you this. 
The release that's Exhibit No. 56, did you act in 
reliance on that document as though the agreement, the 
listing agreement had been terminated? 
A. On this particular one— 



























Q. Ma'am, I ask the questions. If you don't want 1 
to answer my questions, don't answer my questions. I 1 
asked if he brought you a prospective buyer, Gordon 1 
Olsen; yes or no? 1 
A. le brought an individual to the center, yes. 1 
Q. He also brought you Randal Roberts, did he 1 
not? 1 
A. Yes, he did. Be «as not qualified. 1 
Q. And that's two more persons than Kal Rasekh 1 
had brought you after the release of the listing 1 
agreement; is that correct? 1 
A. les. And 1 don't know what that natters. 1 
Q. So when you say that Mr. Drury didn't work up 1 
to par, in fact, Mr. Drury brought you more potential 1 
buyers than Kal Rasekh did during the time he had it 1 
listed after the release of the listing agreement; true? 1 
A. Ho, because today— 1 
Q. That's a yes or no question. Is it true or 1 
not? 1 
A. No. 1 
Q. So tell me the names of the people that Mr. 1 
Rasekh brought you after the release of - 1 
A. Drury-- 1 
Q. I'm not done, ma'am. 1 




















A. To Kal Rasekh or what? What do you mean? 
Q. Let me ask you a better question. You neec.ed 
a release from VRUtah in order for Mr. Rasekh to list 
the property, correct? 
Mr, Roberts? Yon mean for Kal Rasekh to 
For Mr. Rasekh to list the property? 
I needed a release, yes. 
And did 56 constitute the release to Mr. 
s satisfaction? 








Q. That wasn't my question. Under your 
understanding, did Exhibit 56 constitute a sufficient 
release so that Mr. Rasekh would list the property again 
for you? 
A. Over the phone, yes. 
Q. Okay. So you used this release to get Mr. 
Rasekh to list the agreement then; is that true? 
MR. GEORGE: I believe she already testified 
that Mr. Rasekh. didn't see Exhibit 506. 
Q. (BY MR. DYER) I didn't ask you that. I a.;ked 
you if you used it. Did you use Exhibit 5 6 — 
A. I did tell Kal Rasekh over the phone that I 
got a release from VRBrokers. 
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1 Q. What would it take for you to be more 
2 knowledgeable? Do you need to consult with your brother 
3 on this? 
4 A. I probably would, yes, 
5 Q. In other words, you weren't handling--
i A. Because he figured that out and I agreed. And 
7 yes, I voflld probably have to talk to him before I could 
8 tell you a yes or no answer. 
S Q. After May 8 of 1995 had you signed a power of 
10 attorney for Mr. Weston to act in your behalf on this 
11 matter? Do you know what a power of attorney is? 
12 A. Yes. 
13 Q. Had you signed one for the benefit of your 
14 brother so that he could act as your agent to conduct 
15 this negotiation? 
16 A. I didn't give pover of attorney to my brother. 
17 Q. And so the reality of this is that between Kay 
18 8 of 1995 and when the release was signed on June 22, 
19 1995, you don't know what happened, do you? Your 
20 brother handled it all, didn't he? 
21 A. He handled most of it. 
22 Q. And so as we sit here right nowr you don't 
23 have any idea whether or not there was an actual release 
U agreement made with VRUtah as set forth in Exhibit 56, 



























A, I can't tell you. I might have talked to 
Michael, I don't know. I can't tell you if I talked to 
him after that, I don't know. 
Q. But ds we sit here— 
A. I did talk to ny attorney and be told me not 
to sign this. 
Q. And your attorney would be Del Findlay? 
A» That's correct. 
Q. So after June 22nd of 1995 you spoke with Mr. 
Del Findlay about Exhibit 56? 
A. I did. 
Q. But you reliea upon that document in telling 
Mr. Rasekh that you had a release? 
A. Yes, I did. 
Q, But you don't really know what happened 
between Hay 8, 1995 and June 22, 1995 in discussions 
between your brother and VRUtah, do you? 
A. I'm not sure. I don't know. 
Q. As we sit here today you don't know, do you? 
A. I don't know, I don't know from June— fiorn 
Kay 22 to June 22, is that what you said? 
Q. May 8, 1995 when you told Mr. Roberts and Mr. 
Drury to deal solely with your brother. 
A. Are you talking Hay 8th? I would have spoken 
458 
A, I know I have seen this and I acted on calling 
Kal Rasekh because of this. 
Q. But my question to you is, you didn't 
negotiate Exhibit 56, did you? 
A. I didn't negotiate it? 
Q, Yes. You didn't negotiate what was in it? 
A. lou mean I didn't read it? Hhat do you mean 
by fnegotiate what was in it"? 
0. Do you understand what "negotiate" means, 
ma'am? 
A. les. 
to Michael Drury after May 8. 















































That means you talk with someone? 1 
Exactly. 1 
And say here's what it's ooing to be. 1 
Right. 1 
Did you negotiate at all between- 1 
Aze yon saying did I negotiate to ay brother? | 
Let roe finish. Did you negotiate at all 1 
between May 8, 1995 and June 22, 1995 when the release 1 
agreement identified here as Exhibit 56 was signed by 1 




At VRUtah, I negotiated— I consulted with ny 1 
Dei Findlay. 1 
But you didn't talk to anyone at VROtah 1 
between May 8th when you said, "Deal direct"-- 1 
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8, 1995, Exhibit 65, is a letter bearing 
is it not? 
Q. Hay 
your signature, 
A / Yes. 
Q. It's addressed to Mr. Randal Roberts and to 
Mr. Drury, VR Business Brokers, correct? 
A. Right. 
Q. And if you read that document it says you are 












Who prepared that document, by the way? 
My brother. 
Did you read it before you signed it? 
les, I did. 
And that was your direction, then, that that 
That is true. 
So what we have here is between Hay 8, 1995, 
s Exhibit 65, and June 22, 1995, which is the 
release of the listing agreement evidenced by.Exhibit 
56. My question to you is, did you have any personal 
contact with anyone at VROtah; yes or no? 
A. I still may have talked to Michael Drury. My 
business was handled by ray brother, I might have still 
talked to Michael Drury. 
Q. Would that have been at the restaurant? 
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No. A. 
Q. Do you recall what you might have talked to 










Yes. I vant to be released. 
Is that all the discussion that would have 
les. 
How long would the discussion have occurred? 
It would have been a phone call. 
But you're not certain of whether— 
And it would not have been very long. 
And you're not certain of whether or not such 
a phone call ever occurred, though, are you? 
' A, Jo, 
Q. Take a look at Exhibit No. 11 which is an 
addendum to the employment agreement, if you would; 








Yes, it does. 
Did anyone force you to sign that document? 
No one, I was not forced to sign that 
You signed it voluntarily? 
Yes. 
And by that document you agreed to continue 
with the listing agreement, did you not, because you 
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Q. Do you know if he read this document? 
A. I don't know actually if he was with me when I 
signed it. He was with me when we were negotiating it. 
You would have to ask him, bnt I'm not positive on that. 
All I know is I was adamant about getting my 181 back 
and not one penny more. 
Q. Okay. 
A. And Michael Drury did everything he could to 
get this listing. 
Q. Well, as I understood your answers to 
Interrogatories, Mr, Drury was the result of a 
recommendation from Mr. Orban; is that correct? 
A. Mr. who? 
0. Mr. Orban. 
A. So, VHErokers was a recocinendation. 
Q. From Mr. Orban? 
A. Yes, 
Q. And as I understand it, that was frcn looking 
in the newspaper; is that correct? 
A. No. He looked it up in the phone book. 
Q. Are you certain of that? 
A. I know I got the phone book, he looked up the 
mutter and called VRBrokers and handed the phone to me, 
If he found it in the newspaper, I don't know. 



























reduced the price from a million to $900,000? 
A. Yes, I did. At Michael Dnuy's request. 
Q. And this was after the three months that you 
said Kr. Drury had agreed to on the listing agreement; 
true? 
A. Ee said he would not release me, he was very, 
very ornery and ainitted it, 
Q. In your Complaint don't you allege that he 
said we're not going to do a three month listing 
agreement, we'll only do a year listing agreement? 
Isn't that's what you're alleging? 
A. To get my listing he promised me a three 
months listing if I would. And I did say that and 
that's what he promised me. 
Q. Take a look at Exhibit No. 10, if you would, 
please. It's a two-page document dated October 17, 
1994. It appears to bear your signature down in the 
lower left-hand corner in a box, does it not? 
A. That is my signature. 
Q. Did you read this document before you signed 
it? 
A. I'm not sure what I did. 
Q. Your son Daryl was present with you when this 




Q. (BY MR. DYER) Ma'am, I'll show you what we 
have marked here today as Exhibit 66 which I'm going to 
represent are your answers to defendant Michael Drury 
and VRUtah, Inc.'s First Set of Interrogatories to 
plaintiff. I ask you to look at page 20. 
HR, GEORGE: Did you have a copy for me? 
Q. (BY HR. DYER) I'm sorry. I ask you to look 
at page 20. Do you see that signature there above your 
typewritten name? 
A. les. 
Q. Is that your signature? 
A. Yes, it is. 
Q. The last sentence says, "I declare under 
penalty of perjury that the foregoing is true and 
correct"? 
A. Ihat is correct. 
Q. Do you understand what that means? 
A. Yes, I do. 
Q. Do you understand that these proceedings are 
under the same penalty? 
A. Absolutely. And I'm here to be honest and 
give you what I know. 
Q. And let's go back to page 4, Answer C(2] 
talks about "After explaining her financial 
circumstances to Hr. Orban, he advised her to 
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1 paragraph 1 3 - that you ^ere oblioated to pay YRUtah's 
2 attorney's fees if VRUtah prevails m this matter? Dc 
3 you understand that9 
4 A. I understand that Michael Drury told iae in 
5 order to have this sold in three months I had to sign a 
6 12-month listing, which I did. 
7 Q, That wasn't-
9 A And he breached his promise and he would not 
9 let me out when I asked him Ee did not bring people to 
10 my center and he did not try to sell it. This was an 
11 agreement that he vould actively sell it 
12 Q Show me where it says that. Shod me in 
13 Exhibit No. 10 where .t says that he will QO what you 
14 think ne did wrong, 
15 A So you mean to tell me that your brokerage 
16 firm just has people sign a 12-month listing, but 
17 they're not obligated to do any irork and honor what they 
18 said they're going to do7 I don't understand 
19 Q. Well, ma'am, I dcnTt understand oecajse every 
20 time I ask you a question rou don't answer My question 
21 to you was, when you started /cur soliloquy, was this: 
22 Do you jnaerstand in paragrapn x3 that if VRCtah 
23 prevails that you're going to owe their attorney's fees, 
24 yes or no? 




MR. GEORGE: That's not wnat it sa,s, counsel 
MR. DYER* I asked her if it was rer 
understanding, counsel, 
THE WITNESS: It is my unaerstandirg that one 
of your VR broker people come into ray home-
Q. (BY MR DYER] Tell me if you urderstand 
paragraph 13. I don't want the rest of your 
understanding 
A —and told me they will have TBJ place sold in 
three ninths because their coopany will put a lot of 
nciiey up front to entice me to sign a 12-month listing, 
and that's what I did, 
Q. Did you ]ust say thai under oath that Mr. 
Dmry came to your housed 
A Be did, he cans to in? home 
Q. The listing agreement was siqred at your 
house? Be careful because you've already testified to 
this previously m your deposition 
A. Be came to ny house and we talked about it and 
I believe he came back the next day to sign it, but I'm 
not sure exactly when I signed it 
Q. You're not sure7 
A But he did come to my house while my son was 
there to negotiate this. 
Q. Ma'am, I -
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THE WITNESS: Which p a r a g r a p h i s iV 
Q. (BY MR. DYER) Number 1 3 . 
A. I hope I can read it (Reviewing document ) 
It's hard to read 
Q. Would you like me to reao it to you9 
A, Explain it to me. 
Q. No, I'm not going to explain it to you, that's 
your lawyer's obligation 
A. All right, read it. 
Q. It says, "Broker and sellers agree that in the 
event any litigation is Hereafter ccaaienced oy either 
party egamst the other or such legation arises out of 
the enforcement of the terms of th.s agreement, the 
litigation is incident to this agreement and/or arises 
rrom the subsequent sale or the business, the broker in 
sucn litigation shall be entitled to recover reasonable 
attorney's fees, tcgemer with all oiner costs and 
expenses reasonably .ncurred, whether statutory or not. 
Broker and sellers further agree that the county in 
wh.ch broker's office is located is proper venue for any 
such litigation.1 Do you understara that paragraph9 
A Oh-huh (affirmative) 
Q. Do you understand that :rai means in this 
litigation that VRUtah is entitled :o its attorney's 
fees against you in this litiaation9 
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A 1 said I would not sign a 12-month listing. 
Q, So he gave you an opportunity to review this 
exclusive listing agreement— 
A I don't know if he left it with me, I can't 
remember. 
Q. So let's see what you are certain of, ma'am. 
Ho* many visits did you have with Mr. Drury before you 
signed Exhibit No. W How nany Lues did you see hnr 
or talk to him? 
A, I ]ust remember he came to my house with my 
son, I was very adamant that all 1 wanted was ny 181, I 
did not want any more than a three-month listing 
Q. Just tell me how many times. 
A. I'm not sure. 
Q. Let's back up. We had one time that Mr. Orban 
p.cked up the phone and dialed tne nuter, right9 
A. That's right And then the next time he caire 
to j q hone 
Q So you're certain you dian't go with your son 
Daryl first to Mr Drury's office" 
A. I don't think so I think he cane to my house 
fust. 
Q When did you go to Mr. Drury's office with 
your son Daryl: 


























A M-a-h-a. I 
Q Rasekh? 1 
A Uh-huh. 1 
Q And did she ever move to the United States? 1 
A Ho. 1 
Q Is she presently involved, in the Hirschi Center 1 
in any way? 1 
A So. 1 
Q She's not involved in ownership in any way? 1 
A Hop*. 1 
Q Bas she ever been? 1 
A Dope. 1 
Q Did you discuss with your sister potentially 1 
beinq a purchaser of the Hirschi Center in conjunction 1 
with Marie Binqhai? 1 
A Hope. 1 
Q Never? 1 
A Never. 1 
Q Did you tell Harie Binqham that you intended 1 
your sister to be a partner with her in a purchase of -- 1 
A Rope. 1 
Q Let ie finish, please. •- with the purchase of 1 
the Hirschi Center? 1 
A Ho. 1 


























A I vas just saying the truth, that's that 
happened. 
Q So you thought the property was a great deal? 
A I think ths property vas a good deal, j u . 
Q In your opinion at the time you entered into the 
listing agreement, did you believe that the property was 
worth more than the amount that it was listed for? 
X I think the property n s vorth vhat it vaj 
listed for. I 
Q So what makes that a great deal if it's worth 
what it's listed for, in your mind? 
A Great opportunity to have a lot of options. 
Q By that, then, you mean great potential in the 
future in the right hands? 
HR. VEASY: Objection, vague and ambiguous. 
Q Is that what you mean? 
A It's a great opportunity, it's a good location. 
I think it vas a good deal at that tin. 
Q Bas it a good enough deal that you yourself 
would consider Baking that investment? 
HR. VEASY: Objection, calls for speculation. 
Q Go ahead. 
A I didn't. 
Q You did not think it was that good a deal? 




























Q Did she ever - did you ever have a discussion 
with her about the fact that shown on the listing 
agreement was an exemption for your father and your 
sister? 
A Discussed it vith vho? 
Q Marie Bingham. 
A That there is a listing that ay dad is exenjt, 
yes, I did. 
Q Okay. Hhen did you have that discussion? 
A I believe prior of her seeing the property or 
looking at the property. 
Q Prior to her making an offer, correct? 
A Ies. 
0 And what did you tell her about that? 
A That I put ay dad exeapt from this listing 
because I thought ny dad night be interested in buying it, 
and there could be a good opportunity for him if he moved 
here to ovn this property and my sister to manage it. 
Q Did you in fact tell Marie Bingham that you put 
your dad and your sister as exemptions because this was 
such a great opportunity and such a great deal? 
A Ies. 
Q What did you mean to portray to Marie by telling 
her that? 
16 
1 position to buy it. 
2 Q That's not my question. My question is not 
3 whether you were in a position to do so. My question 
4 is - and let me back up just a ainute. In addition to 
5 being a real estate agent, you also bought and sold real 
6 properties yourself, did you not? 
7 A (Witness sods head.) 
8 Q And because of that, I presume that you 
9 considered yourself to be knowledgeable in the field of 
10 buying and selling real estate in Salt Lake? 
11 A flh-huh. 
12 Q And prioi to your dealings with Marie Bingham, 
13 how long had you been a real estate agent? 
14 A I think I started in '91. 
15 Q All right. And prior to the closing of the sale 
16 with Marie Bingham,, how many real properties had you 
17 bought and sold yourself in your own name? 
18 A I don't remember. 
19 Q Approximately. 
20 A In my name I cxned - prior to that day? The 
21 Birschi or --
22 Q Hirschi closing in October of '94. 
23 A Five, six, seven, eight. I can't really 
24 remember right nov. 
125 Q Does that include any properties in which you -
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an entity owned it in which you had an interest, or only 1 
the ones in your name? 1 
A to, only in sy naiaa. 1 
Q And to expand that list, ho* many would be on 1 
the list if it were properties held in another entity or 1 
person's nane in which you held an interest? 1 
A Zero. 1 
Q I'i sorry? 1 
A Hotting, zero. 1 
Q Otay- So every property you dealt with you 1 
dealt in your own name? 1 
A les. 1 
Q Okay. Here any of those businesses, by the way? 1 
A Ho. 1 
Q Just all plain old real estate? 1 
A Tup. 1 
Q You told Marie on a number of occasions that you 1 
in fact had great expertise in the real estate field, 1 
didn't you? I 
A In buying and selling real estate and 1 
residential and a little investaent property, yes, I had 1 
some experience there. 1 
Q In fact, you told her not that you had a little 1 
experience but that you had ^reat expertise, didn't you? 1 
A I don't remember the exact fording, but at that | 
19 
1 Q Do you remember by chance an occasion after 
2 Marie Binghan had presented an offer on the Hirschi 
3 property wen she case to you and said that her brother 
4 had told her not to do it? Do you reieaber that? 
5 A So. 
6 Q Not at all? 
1 A Ho, not at all. 
8 Q So you don't remember telling her, is your 
9 brother successful in the real estate field? Do you 
10 remember that conversation? 
11 A Qby, there is a little bit confusion here. 
12 This happened long tine ago. 
13 Q Yes. 
14 A And that you're saying here, 1 might have said 
15 it but I don't think it was related to the Hirschi Center. 
16 It was related to something else. It was an elderly hoae 
17 that she was baying before that. Put an offer on it and 
IB she kept extending — after we got the offer accepted, she 
19 kept extending for a period of tise. And at that tiae 
20 someone was helping herr I believe either her boyfriend or 
21 someone else. 
22 Q It was her boyfriend on that one, wasn't it? 
23 A I'm not sure. 
24 Q Okay. 



























tiae, yes, I bad good experience as a real estate agent. 
Q Would you deny if I represented to you that 
Marie says you told her that you had great expertise in 
that field? 
A I don't know. 
Q Sell, either - you have to answer that yes or 
no. 
A I think, like everybody, I think that I vas a 
very good agent. That's all what I said to everybody. I 
said, I'n a very good agent, I know what I'a doing, and I 
try as iuch as I can to help ay clients. 
Q My question to you is, would you deny --
A les. 
Q You deny her testimony in that regard? 
A That I ai great real estate agent? 
Q No, that you had great expertise in the real 
estate field. 
A I do. 
Q My question is — 
A I'm not denying it. 
Q Okay, thank you. And in fact you told her that 
she should rely on your expertise, didn't you? 
A Ho. 
Q You did not? 
A No. 
20 
1 happening at that time, but whan she told m at that tins, 
2 she said soaeone is telling her that the elderly heme is 
3 not a good deal and she shouldn't d o s e on it. And I 
4 asked her, if the person who is telling yon that bought or 
5 sold ox owned real estate property, if someone give you an 
6 advice in a field like that, you listen to if he has this 
7 kind of experience, and I will respect that, and I really 
8 like to &eet fail. And at that tiae she lost the elderly 
9 hone. * She delayed the closing and the seller took the 
10 property off the market. 
11 Q So you recall a conversation where she had 
12 indicated she had been given advice not to enter into a 
13 real estate transaction and that you responded to her, 
14 does the person who is giving you that advice have 
15 expertise in real estate? 
16 A les, I asked her that. 
17 Q And did you then follow up by saying, well, then 
IB don't rely on that person, rely on 3e because I do have 
19 expertise in the real estate field? 
20 A Ho, no, no. What I said — I show Marie or show 
21 sy buyers a lot of properties. My job is to show then a 
22 lot of properties and tell then ay opinion of what the 
23 projection of what each property, what I think the market 
24 is doing in general. Just data that we get from then and 
25 I use. After that the buyer decide whether they want to 
Vicky McDanitl RMR 
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1 property. Hhen someone rant to sail a property in 60 
2 days, different than scaeone vant to have a vhola year to 
3 sail a property. 
4 Q You took a year listing the second time with the 
5 Hirschis, did you not? 
o A I don't recall that. 
7- MR. GEORGE: I don't believe that listinq 
8 aqreement's in. I've looked and didn't see it. If not, 
9 let's get it marked. 
10 (Exhibit 81 marked for identification.) 
11 Q (BY MR. GEORGE) Can you identify Exhibit 81? 
12 A leah. 
13 Q What is Exhibit 81? 
14 A I believe it's the listing. 
15 Q What listinq? 
16 A listing to list the day care center. 
17 Q Which tine? 
18 A It says here expires July 20th, 1996. Was 
13 signed in January 20th, listing agreement for six 
20 nenths — five months, sis aonths. 
21 fi Is this the first listing agreement after the 
22 foreclosure that you signed, that the Hirschis signed? 
23 A I'm sorry? 
U Q Is this the first listinq aqreement that the 
25 Hirschis signed after the foreclosure, to the best of your 
43 
1 that vfoat you're talking about? 
2 HR. GEORGE: 4, 5, 5.1, 5.2, 5.3, sort of 
3 written over i t . 
i Q [BY MR. GEORGE) You can't read it, can't 
5 describe what it is? 
i A leah. 
7. C And you don't have a recollection of any 
8 extraneous writing on the l ist ing agreement? 
9 A Bothing — this i s — no. 
10 Q On the left-hand column under the brokerage fee, 
11 7 percent is scratched out and i t looks like 6 senent , 
12 your init ials KR? 
13 A Oh-anh. 
14 Q And what's that right beicw i t? 
15 A Re data, 1-20-96. 
16 Q All right. The purchaser actually this time 
17 around in 1996 apparently was a grcup of investors; is 
18 that correct? 
19 A Yes. 
20 Q And who were they? 
21 A Bancy Adair, Saed Saleo. R-a-e-d, and tie last 
22 naae is S-a-1-e-a. 
23 Q Is he related to you? 
24 A Ho. 
25 Q In no way? 
F\ 
1 knowledge? 1 
2 A As fax as I recall, yes. 1 
3 Q Here there any others that you know of? 1 
J A Proa the Hirschis? 1 
5 Q Yes. 1 
6 A I don't reaeffiber any. I think this is the only 1 
7 one. Why would you sign t w listings? 1 
3 Q I don't bow. Is there a sales price indicated 1 
9 on this listing agreement? 1 
10 A Usually ve don't put it on this, ve put it or. 1 
11 another agreement, another form. 1 
12 Q Okay. So there's another form with this that 1 
13 will indicate what their s&les price msl 1 
14 A Teah. 1 
15 Q There appears to be soite unintelligible writing 1 
15 kind of interposed throughout the agreement. Do you have 1 
17 any idea what any of that is? 1 
18 A Jfoere? 1 
19 Q In the middle portion. 1 
20 A I can't see anything here on ny copy. Can I see 1 
21 yours? 1 
22 Q Actually shows up better on that one. 1 
23 A Ho idea. 1 
24 MR. DYER: Counsel, where are you referring to 1 










































And the third person, her naza is Hi7ia Abozeid, 
A-b-n-i-e-i-d, I thiaX. 
Is she related to you? 
les. 
And how? 
She's ny sister-in-lw. 
Is she the wife of ~ 
Hy brother. 
- Salsa? 
Sales and I have no relationship. 
Your sister-in-law, at that tiae did s:e reside 












Ho. She vas here, and before that. 
Has she here at the closing? 
Ho. 
And how about Mr. Salem? 
Salea. 
Did he reside here? 
leah. 
And still does? 
Ch-huh. 
Anybody else involved? 
Hot that I knov of. 




























Bow much earnest money did this group ccae up 1 












So idea. Should be in the sale agreement that 1 
have. 1 
You don't have a recollection? 1 
No. 1 
Do you know how they raised the money? 1 
Ho idea. 1 
Did any of the money come from you? 1 
Kcpe. 1 
Hone of it? 1 
Hope. 1 
Did you have any interest whatsoever in this 1 




Did you laake any money from this transaction 1 




You remained very active in the development of 1 
the property after the purchase, didn't you? | 
A I started — I started it *hen I *as marketing 1 
the property, yes, and I finish it latex on. I *as 1 
helping, help almost all ay buyers and seller in and after 1 
transaction nest of this tiaa. | 




Q Hhen did you first meet the Bingham family? 
MR. VEASY: let's take a break here. I think I 
can - off the record. 
(Discussion off the record.) 
Q (BY MR. GEORGE) First thing, we have 
substituted the front page on Exhibit 79 which eliminated 
8 the blank block at the top. Can you see that? So let's 
9 get back the old 79. Can you look and make sure that the 
10 new 79 is the same except for the front page? 
11 A This has an extra page. This is a listing 
12 agreement. 
13 Q Okay, so we need to attach to make them the 
14 same -
15 HR. VEASY: Either that or just mark it as a new 
16 exhibit and say the first three pages are -
17 Q All right. So Exhibit 79 is what we discussed 
18 previously in your testimony, correct? 
IS A Dh-lrch. 
20 Q So we'll nark -
21 MR. VEASY: Hang on a second. Just keep that as 
22 79, and if you want to make this new one 30 or 31, you can 
23 just conpare the first page of it. 
24 MR. GEORGE: Keep all the old ones? 


























assistance that you would normally provide as the real 1 
estate agent involved in the transaction afterward? 1 
A With that deal was a little bit aore because ay 1 
sister-in-law n s involved. 1 
Q And you didn't supply the money that your 1 
sister-in-law put up? 1 
A No. 1 
Q Did Nancy Adair remain involved in the group 1 
after the sale? 1 
A I h e w that she got a divorce later on and she 1 
get out, and feed and Nivin bought her out and scaething 1 
like that. 1 
Q Your sister bought her out? 1 
A Kaed and Hivia. 1 
Q Both of them? 1 
A Both of then, yes. 1 
Q And it's your testimony that you were receiving 1 
no compensation for the services you provided after the 1 
closing, never received any condensation? 1 
HR. VEASY: Objection, asked and answered. 1 
Q Is that your testimony? 1 
A What did you say? Objection, I don't have to 1 
answer? 1 
HR. VEASY: I said it's been asied and answered. 1 


























4 8 ! 
exactly as it is. IeTve all got the example of it. And ' 
then what we can do is, if you just want to put in the one 
page, you can do that. 1 
MR. GEORGE: Okay. 
HR. LOVE: Bait. Off the record. 
(Discussion off the record,) 
(Exhibit 82 marked for identification.) 
Q (BY MR. GEORGE) I'm now handing you a new 
Exhibit 82. Is that a new front page for 79? 
A Looks like it. 
Q Without the blank on it. 
HR. LOVE: Off the record. 
(Discussion off the record.) 
Q By the way, Mr. Rasekh, before you married --
what was her name again? 
A Gina. 
Q -- Gina, you asked Marie if you could marry her 
daughter, didn't you? Jeannie? 
A I]a not sure that I asked, bat maybe I discussed 
it, 
Q You discussed the fact that you would desire to 
marry her daughter Jeannie? 
MS, BINGHAM: Jennifer, 
Q Jennifer, I'm sorry. Jennifer. 
A I think saybe. 
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0 And the purpose that you discussed with her was 
so you could obtain your citizenship, wasn't it? 
A It was a lot of things. I was at a tin in ay 
life that I wanted to gat aarriad, I wanted to have 
children. At the saae tiae, I vant to have the ability to 
stay and continue working hare. A lot of things, not just 
one. 
Q But you needed - it was your desire to marry 
somebody so you could stay here, correct? 
A Vtj desire to get aarriad. 
Q And one of the reasons you wanted to get married 
is so you could stay in the United States, correct? 
A That's why I wanted to sari; an Anerican. 
Otherwise I could have aarriad an Egyptian. I just wanted 
to get married have a faaily and stay here. 
Q And did you tell iterie that if you married her 









I said that? 
Did you? 
I don't recall that. 
Has that your intention if you had carried 
I don't reaeaber,. I don't recall that. 
Do you recall telling Marie that you would buy 
51 
1 A Okay, so what's your question? I don't how. 
2 Every t i n I aeet a girl that 1 l i i a , ay f irst thing is 
3 yes, i f i t works I wil l get narried. 
4 Q What V% asking - 1 believe you have admitted 
5 that you had discussions with Marie about aarrying her 
6 daughter Jennifer. 
7 A Uriah. 
8 Q And were you serious about that? Did you intend 
9 and did you desire to marry her daughter Jennifer? 
10 A I have to answer that with not yts or no. Can I 
11 do that? 
12 Q Yes, you may do that. 
13 A Good. I date a lot of g i r l s , and every t i n I 
14 meet someone I hope she's the right one to be the right 
15 one. And yes, in the beginning that's ay intention to do 
16 that. Later on i f i t doesn't work, no. las , every girl I 
17 n e t , every girl I go cut with I hope that she's the right 
18 one, and yes, every gir l , ay f i r s t intention with Maria's 
13 daughter, I figured they were nice g i r l s , both o£ then. 
20 Q Did you discuss marriage during 1993 or '4 with 
21 anyone else besides the one you actually married and 
22 Marie's daughter? Did you have discussions of zarriage 
23 with anybody else? 




























Jennifer a brand new car if she married you? 1 
A I will buy ay wife anything she wants. 1 
Q That's not my question. 1 
A I don't recall that. 1 
Q Do you deny telling Marie that if she consented 1 
to allowing Jennifer to marry you that you would turn 1 
right around and obtain an annulment after the marriage? 1 
A I don't recall that. Uhy would I do that? 1 
Q All I'm asking you is, do you deny that as being 1 
truthful? 1 
A las. 1 
Q Okay. How old was Jennifer at the time? 1 
A I reaeaber that Jennifer and Brittany were 1 
pretty close. 1 
Q About what age at the time? 1 
A Early twenties. 1 
Q So is it your testimony today that you 1 
considered a legitimate marriage to Jennifer that you 1 
wanted to be long term and have children? 1 
A leah, I was thinking of getting aarried and 1 
having children. 1 
Q So you had an actual desire to marry Marie's 1 
daughter? • 1 
A I bad — I dated tons of girls. 1 
Q That's not ay question. I 
Objection. What's the relevance of 
52 
MR. GEORGE: If you want to instruct hia not to 
answer 
MR. VEASY: I'll instruct him not to answer. It 
has nothing to do with this lawsuit. 
MR. GEORGE: It has a heck of a lot to do with 
this lawsuit. 
MR. VEASY: If you want to get Hanson on the 
phone, let's get him on the phone. 
M R / G E Q R G E : Okay, let's do it. 
MR. VEASY: Go right ahead. 
MR, GEORGE: Let me explain first on the record 
the significance. Part of our claims are that Mr. Rasekh 
was attempting to endear himself to the Binghams, and one 
of the things he did was discuss marriage to Marie's 
daughter. 
MR. VEASY: tod he's asked you questions on 
that. 
MR. GEORGE: Bell, our testimony is that he 
wanted it as a matter of convenience so he could get his 
citizenship, and I want to explore that further. 
MR. VEASY: You have. You've asked hisi. 
MR. GEORGE: Hell, I need to explore it 
further — 
MR. VEASY: I'll allow you a few more questions. 
MR. GEORGE: - to see if he had a legitimate 
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desire to marry her dauqhter or not. | 
had that 
MR. VEASY: He's answered that. 1 
MR. GEORGE: fell, then I want to find out if he 1 
same desire with anybody else, and it is relevant 1 
to that question. And if on that basis you instruct oil 1 
not to answer, then let's qo make the phone call, | 
Q 
MR. VEASY: Answer the question. 1 
THE WITNESS: Okay, can you repeat the question? 1 
(BY MR. GEORGE) During this same period of time 1 















Kaybe. I'm not sure. I don't remember, les, I 1 
Hho? 1 
MR. VEASY: Don't speculate. 1 
I don't too*. I did it in »92 and '93 - 1 
Sot '92, I'm talking r93 or '94, since you met 1 
aam family. 1 
Sot after I got married. I get married in March 1 
Of 1993? 1 
Yes. 1 
Okay. 1 
So after that, no. Before that, yea. 1 


























Q Bow long before? If you reseiber. 
A I don't knov. lou gnys bow. I don't knov. 
Q Okay. So approxiaateiy how long -
A It's before - for sure it's before ay marriage. 
Q Right. 
A Because I vould disease that. So it has to be 
before March of '93. 
Q Okay. 
A Bon long before that, I don't knov. 
Q Okay. Bow long do you believe that yoo had 
known Jennifer before you broached the subject of aiarriage 
to her aother? 
A Like -- I don't knov. I don't remember. 
Q Okay. Had you ever dated Jennifer? 
A ¥e vent out once or something. 
Q To do what? 
A Once or hrice. I don't knov. Lunch or talk. I 
don't reaenber. Something like that. 
Q Did you have the same discussion about 
potentially marrying Jennifer with Jennifer that you had 
with Marie? 
A I think so. Why should I ask Harie if I don't 
ask Jennifer? 
Q I can't answer that question for you. 

























A I vas door knocking. I don't knov. I don't 1 
knov. I don't remember. '92, '93. I don't knov. 1 
Q Prior to the time you got married? 1 
A Yeah, prior. That's why I talked to her about 1 
her daughter. 1 
Q Right, because obviously you wouldn't be 1 
discussing marrying Jennifer — 1 
A If I'm married. 1 
Q Right. So how long had you known Jennifer when 1 
you broached this subject to Marie about potentially 1 
marrying her daughter Jennifer? 1 
A I don't knov hov long. I don't recall that. 1 
0 Hell, let's see if you recall, then, when you I 
first got to know the Bingham family. I 
A I don't remember dates. I knocked on her door. 1 
That's hov I first met them. 1 
Q How long before you entered into the listing 1 
agreement with the Hirschis in months did you first get to 1 
know the Bingham family? Let's go from June of 1994 1 
backward. 1 
A Okay. So I got this in June — I got the 1 
listing in '90 ~ I 
Q June of 1994. fie haven't got that in yet. 1 
A So I got it in June '94. I don't knov vhen I 1 





























Q You believe that you had the same conversation? 
A As far as I member, yes. 
Q Would it be your custom — I don't know what 
your customs are, but would it be your custcm to ask 
pemission of the parent before asking a girl to marry j 
you? 
A In Egypt, yes. 
Q And would you abide by that custom over here, in 
your opinion? 
A R e first fev years I think I vas. j 
Q And would that include during this period of 
time when you were considering marrying Jennifer? 
A I vould assume that. 
Q All right. So it would make sense, would it 
not, for you to discuss it first with Marie? 
A I don't knov. During this period of time, I 
don't knov. 
Q Do you recall what Jennifer told you? 
A No. 
Q You indicated your first contact with the 
Bingham family was when you were knocking on doors. 
A Db-huh. 
Q And you hocked on the door and who answered? 
A One of her daughters. 
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Q All right. And Marie wasn't in town, was she? | 
A Ho. I 
fl {feat discussion did you have at that time vith 
one of her dauqhters? 
A Just asked a sisple question, do you — I don't 
reasnber the phrase that ve used to use — any intention 
to sell your hen* or something like that. 
0 And what were you told? 
A And she said, I don't knov, ay ooa is out of 
tarn. 
Q Did she then qive you her Bother's number? 
A I'm not sure. I donrt reaeaber. It vas a long 
time ago. 
0 Well, you called, Marie while she was still out 
of town, did you not? 
A I did? 1 
Q Did you? 
A I don't too*. It's like I knock doors about a 
hundred houses every day. 
0 Okay. So you don't remember? 
A Yeah. If they gave la her phone noaber out of 
tovn, I would have called the cvner of the house out of i 
town, 
Q Did you talk to Marie the first time by 




























By the way, you took another of Marie's 













Tell us about that. 
Do you resenbex vhat rise n a that? That ins 
MR. VEASY: Answer his question. 
les. 
You took Marie's daughter Brittany to Egypt. 
flh-huh. 
For how long? 
rto veeks, four veeb, scaewhere there. 
And what was the purpose of that visit? 
I vas going to Egypt. She wanted to go. I 
liked tro of Marie's daughters, Jennifer and Brittany, and 
I wanted to get a chance to foov hex, and it ins a good 
occasion for me to take her vith ae to Egypt. I paid for 






ay family opposing me aarrying an Aiericaa. 
So this was a prospect that you wanted to show 
familv? 
les. 
And also a family leaber was getting married at 
that tire, correct? 
A les. 
58 
A I don't knov. I don't recall that. 
Q When do you recall first meeting or talking to 
Marie Singham? 
4 A Before sometime in a92r I think. 
5 Q And do you recall what you discussed at all with 
6 her at that time? 
7 A If she wanted to sell her house. 
3 Q And what did she say? 
9 A I don't know. This is a long tine ago. I don't 
10 remember vhat she said at that time. 
11 Q All right. In any event, from the time you 
12 first met Marie in over a. period of months, a pretty close 
13 relationship developed between you and she and her family, 
1* didn't it? 
15 A Just a normal relationship I develop vith any 
16 buyer, seller I vork vith. 
17 Q That's all it was? 
19 A les, that's all it was. 
15 Q Have you ever proposed marriage to a buyer's 
20 daughter before, potential buyer's daughter? 
21 A Hone of the buyer that I vorked vith they have a 
22 daughter that I vas interested in. 
23 Q You visited the Bingham family often during this 
24 period of time at their heme, didn't you? 
25 A I don't knov vhat you call often. 
60 
1 Q And isn't that the reason that you told Marie 
2 that you would like to take Brittany to Egypt is a member 
3 of your family was getting married and you'd like her to 
4 see that? 
5 A Ho. Kaybe. I don't knov. I don't kns>v the 
6 exact voiding of vhat happened at that time. I fas 
7 interested in both of them. In ay tradition, I 2oaldn,t 
6 have get married vithout the permission of ay family. I 
9 want ay family to knov that Americans, the idea that they 
10 have are different. And I figured that Brittany and 
11 Jennifer, either one could be a good vife, either one 
12 could be a good — scaecne, a partner for me; and she vas 
13 nice and cute, and that's al l vhat happened, 
14 Q Bow old was Brittany at the time you took her to 
15 Egypt? 
16 A I don't knov. She vas younger than Jennifer, a 
17 couple of years younger, I think. 
18 Q Was she an adult? 
19 A Vhat do you mean by an adult? 
20 Q Was she of ace, do you bow? 
21 A Over 18? 
|22 MR. VEASY: What do you mean over age? 
23 Objection, vague and ambiguous. 
24 Q Do you knew what the legal age is in !Jtah? 
25 A Eighteen. 
Vicky McDaniei, RMR 
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1 Q Was she over 18? 
2 A fail, I think she vas over 18. 
3 Q You're sure of that? 
4 A leah, she vas over 18. I thick. 
5 Q Okay. When you married Gina, did you get the 
6 prior approval of your family? 
7 A Yes. 
8 Q Did you take her over there first? 
9 A Bo. 
10 Q Did they come over here first? 
11 A Bo. 
12 Q So they weren't really acquainted with her when 
13 you carried her? 
14 A Actually ay family didn't like the fact that ITa 
15 marrying an American, period. 
16 Q Okay. 
17 A They case, my dad cane after that. 
18 Q You told Marie after marryinq - well, let me 
19 back up. After you broached the subject of marriage to 
20 Jennifer; did Marie approve or disapprove of that? 
21 A I don1t remember. I think she approved it. 
22 Q Did Jennifer approve or disapprove of it? 
23 A I think both approved. 
24 0 So why didn't it happen? 
25 A Because I didn't like — a lot of things that 
62 
1 vas going on, I didn't vant to — 
2 Q I'm sorry? 
3 A Ihere was a lot of things I didn't like - I 
4 don't vast. Like there are certain things that I would 
5 like to have in my vife, and it wasn't there. 
6 Q So it's your testimony that even though Marie 
7 would have been agreeable and Jeannie would have been 
8 agreeable, you changed your mind? 
9 A Uh-huh. 
10 Q And tell me the reason you changed your mind. 
11 A Soae principle that I have in sty vife that she 
12 has to have. 
13 Q Just explain to me why you changed your mind, 
14 A What do yon lean why I changed my aind? I vant 
15 ay vife to have certain standard, certain education. 
16 There are certain things I didn't like about the faaily 
17 that I didn't vant to be that close. 
18 Q Tell me what that is, please. 
19 MR. VEASY: What is the relevance of this, 
120 Counsel? 
|21 MR. GEORGE: I think this whole line of 
22 questioning is absolutely relevant. 
123 MR. VEASY; He didn't marry Ms. Bingham's 
|24 daughter. 
[25 MR. GEORGE: T m exploring the relationship that 
1 this individual had with Marie and the family, and that's 
2 all a part of it. 
3 MR. VEASY: That's not what your question is. 
4 You're asking now as to why he didn't marry her, and he 
5 said he didn't marry her. 
6 MR. GEORGE: Be said there were certain things 
7 he didn't like about the family, and I want to know what 
8 they are. 
9 MR. VEASY: Telling what he thinks-
10 A Just what I like in ay vife and what I like in 
11 general things. 
12 Q Jennifer? 
13 A Bo, not talking Jennifer, T a talking ny partner 
14 that I vant to have. I want her to be honest, be a Bother 
15 to ay kids, one that I can trust. Ber faaily going to 
16 torn to be sy family. I'm talking education vise, 
17 standard vise, a family that I can feel ooafortahle with. 
18 Q Okay. By the way, you referred to Marie during 
19 this period of time as your American mom, didn't you? 
20 A I don1t recall that. 
21 Q You don't recall ever calling her that? 
22 A I don't. But maybe if she said, I'm like your 
123 Bother here, it could be a different story, because I wis 
24 alone here. 
12.5 Q Okay. Did she ever indicate to you that she 
1 felt like your mother here? 
2 A Maybe she did. A lot of people, they felt that 
3 way. They felt like I'a single here, I have no family, 
4 and they consider oe like their son, or they say, you are 
5 like a son to us, or something like that. 
6 Q Here you like a son to the Bingham family? 
7 A I don't knew. Hot now. 
8 Q I know. 
9 A Hot at that time. 
10 Q What? 
11 A Hot at that time. Hot at the closing. 
12 Q Prior to the closing? 
13 A Uh-buh. 
14 Q Okay. So something happened in between an 
15 earlier time and the closing where you no longer felt like 
16 their son? 
17 A Right before closing, the way I dealt with all 
18 ay clients is based on honesty and hov to be — you don't 
19 take advantage of someone, tod when Marie, Ms. Binghaa — 
20 prior to closing I went ~ left to Egypt, and I cane bad 
21 and I knev that the Eirschis, they decided to leave on a 
122 aission to Russia. And they had everything, the 
123 expiration of an inspection and everything, and 
24 Ks. Bingham prior to leaving Egypt. And when 1 was in 
[25 Egypt, Ms. Binghaa was going forward with the purchase, 
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1 state, county, and federal regulations or laws so that a 
2 new buyer would not have to do anything differently than 
3 you were doinq? 
4 A Oh, I don't think t h a t was d iscussed about t h a t . 
5 Q Do you know 'Aether or not Kai — 
6 A Be was to ld that i t was in f u l l caiapliance. 
7 Q Was he told — okay. Who to ld him i t was in 
8 f u l l compliance? 
9 A Well, we did, and we showed him — I mean, he 
J1Q n s showed the c e r t i f i c a t e s of you are now l i c e n s e d for 
11 such-and-such. 
12 Q Did you or anybody that you know of tell Kal 
13 Rasekh, not only are we in full compliance with all laws 
14 and regulations, but a new buyer if they stepped right in 
15 would be as well? 
116 A No. 
17 Q You did not tell him that? 
18 A (Shaking head no.) 
i9 Q Did you believe that to be the case? 
20 A I stated it once before that on the recs that 
21 was posted on the wall it was stated that a new buyer 
22 would need to check for licensing and go through all that 
23 process. And that's all it says. 
24 Q So -ny question is, at or up to the tine of the 
25 closing, was it your belief that Marie Bingham could step 
1 right into the facility and continue running it as a day 
2 care without having to do any updating or modernizing to 
3 comply with code or any other federal, state, county, or 
4 city law or regulation? 
5 A As I stated, no, she would have to apply and get 
6 hex licensing, and she knew that. 
7 Q He'll get to that in just a moment. So at the 
8 time of the closing, it wis ycur belief that Marie Singham 
9 would have to re-license and that there may be new and/or 
10 additional conditions imposed upon her to be able to 
11 continue running the day care center? 
12 A les. 
13 Q tod what new or additional requirements did you 
14 believe might be imposed upon her? 
15 A I didn't how. 
16 Q And you didn't check? 
17 A No, I wasn't aware. We had l i c e n s e d i t each 
18 year. 
.19 Q And to the best of your knowledge, Mr. Rasekh 
J20 did no independent checking of what new or additional 
21 requirements would be imposed upon Marie Bingham? 
22 A I can't answer that. I don't know. I think he 
23 was aware that there would be requirements and she would 
24 have to license it herself, whatever. 
125 Q And what makes you b e l i e v e that he knew that to 
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1 be the case? 
2 A Proa the fomex questions you asked when he was 
3 talking about day cares and so forth, that he was somewhat 
4 familiar with it. 
5 Q So you believe that Mr. Rasekh made statements 
6 in ycur presence that would indicate that he had a 
7 familiarity with the requirements for licensing and 
8 maintaining a day care business? 
9 A I don't know his full knowledge of that. He was 
19 aware that there would have to be re-licensing, 
11 Q And was he aware of that because you had told 
12 him so? 
13 A And he saw — d i s c u s s e d with ay wife and he saw 
14 the information they had pos ted , so for th . I'm j u s t 
15 assuming that . 
16 Q What i s the information you're t a l k i n g about 
17 that he saw posted? 
18 A It's regulations of the state. I mean, i t f s 
19 right there. Might ta lk to --
20 MR. LOVE; For the record, I brought copies -
21 A - m y wife. 
22 MR. LOVE: Go ahead and ccspieie your answer. I 
23 didn't mean to interrupt. 
24 THE WITNESS:' My wife is probably familiar with 
125 those; because she was running it. ___^ 
1 MR. LOVE: And for the record, I've brought -
2 the Hirschis have brought to me a copy of the licensing 
3 materials, -and I only have one copy but I can prcduce 
4 those for everybody. 
5 MR. GEORGE: Let's go off the record for a 
6 second. 
7 (Discussion off the record.) 
8 (Exhibit 67 marked for identification.) 
9 Q (BY MR, GEORGE) I'm now going to hand you 
10 what's been marked as Deposition Exhibit 67. This is 
11 material that your counsel just handed to us this morning, 
12 correct? 
13 A that's correct, yes. 
14 Q Did you supply this information to your counsel? 
15 A Yes. 
16 Q Let's go through and identify each page of 
17 Exhibit 67 starting with the first page, which appears to 
18 be a letter from the Department of Human Services dated 
;19 June 14th, 1994. Could you tell me what that is? 
!20 A That's a license approval for the next year. I 
121 mean, about every June they gave us the — you U d to 
22 renew your license, and that's the approval, 
23 Q And this is part of your business records and 
24 was in your file as of June of 1994? 
m A That's r i g h t . \ ^ 
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P 1 then. I've given then a rough draft of — these figures 
2 are taken out of that initial one that m given in 
3 September. It's jut highlighting like salaries and 
4 maintenance and utilities and payroll. 
5 Q Do you know why you prepared it? 
6 A Only if it's to give a summary of these three 
7 items. 
8 Q Do you know when you prepared it? 
9 A I don't have a date on that. 
10 Q But it is your handwritinq? 
Ill A It is my handwriting and it is ay preparation, 
12 and I think I took the movers out of those financial 
15 deals. 
14 Q Okay, tod Ho. 70. Does Exhibit 70 refresh your 
15 recollection that you actually conveyed those items of 
16 personal property to Harie by a bill of sale? 
17 A !esf it does, and ve signed it. 
18 Q That's your siqnature? 
19 A And that's ay signature. 
20 Q And you would authenticate that as a bill of 
21 sale for those items that you conveyed to Marie Bingham 
22 that are contained in Exhibit 70? 
23 A That's what it says. How, I was thinking of it 
24 along the - when ve had the addendum, yon know, to the 
25 contract. But that's the bill of sale. 
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1 Q Okay. Do you remember an occasion prior to 
2 closing where you were there and your wife was there and 
3 Marie Bingham was there and she asked your wife whether or 
4 not your wife thought she could make it in this 
5 transaction? Do you remember that? 
6 A I don't know. I always remember her telling us 
7 that she could make it. I don't know whether that was a 
8 conversation between Lois or — 
9 Q You don't remember that at all? 
10 A I donft remember that, 
11 0 And so I take it you don't remember your wife 
12 replying, yes, you can, I believe you can or you can? 
13 A Well, it seems at this time as I reflect that my 
14 wife is always stating "you can make it." And I guess 
15 that's why she was perplexed when I said, I don't think 
16 you ought to have this place, a little bit. I might have 
17 reflected on that, you know, when I told her in that 
18 meeting that I don't think you ought to buy it. 
13 0 When you reviewed the financial statements that 
20 comprise Exhibit 8, do they indicate that in most years 
21 the Hirschi Center had a net loss or a very minimal 
22 profit? 
23 MR. LOVE: They speak for themselves. You don't 
24 have to characterize them, but you can answer. 
25 A That is reflected — that was printed out and — 
1 and that's always what we presented. 
2 Q tod did Harie ask - do you recall Harie asking 
3 if those accurately represented the profitability of the 
4 center or not, Exhibit 8? 
5 A I don't know of the question, but I do know that 
6 ever; time we referred to this, and this is what we 
7 referred to, that13 the information of tie financial 
3 statements, receipts and disburseBents of the center. 
9 Q Do you recall telling Harie that she could not 
10 rely on the documents in Exhibit 8 as showing the 
11 profitability of the center because within those figures 
12 you were supporting three families or two families? 
13 A Bo. I had indicated we had two families working 
14 in this, and those are the actual figures of the business. 
15 5 So you never at any time indicated that you 
16 couldn't rely on the seeming lack of profits shown by 
17 Exhibit 8? 
18 A The figures speak for themselves. I don't think 
19 I would have submitted an accountant's run-out and then 
20 say, but this isn't accurate. 
21 Q So you don't think you did that at all? 
22 A Ho, that's right, I don't. 
23 Q So you never, I presume, represented in any way 
24 either to Kal Rasekh or to Harie Bingham that the business 
25 was in fact profitable? ^ ^ 
1 A Bo, And that's really why I was selling it as a 
2 real estate only. I wasn't selling the business. 
3 Q Okay. Because the documentation that you 
4 supplied showed it not to be profitable, correct? 
5 MR. LOVE: Again, they speak for themselves. 
6 Q Is that correct? 
7 A It shows some losses and some gains some years, 
8 yes. 
9 Q But the gains are minimal, aren't they? 
10 MR. LOVE: Again, they speak for themselves. 
11 You asked h k to characterize the document. 
12 But you can answer. 
13 A Yeah, they speak for themselves. It's the 
14 accurate portrayal of the business at the center. 
15 Q Okay. And if Kal Rasekh represented to Harie 
16 otherwise, you have no knowledge of that one way or the 
17 other? 
16 A Ho, because Mr. Rasekh worked with ae and he 
19 worked with Harie. I don't recall his ever being together 
20 too such with both of us. 
21 Q Based on what you observed the relationship 
22 between Kal Rasekh and Harie Bingham, would it be fair to 
23 say that you could observe that he exerted a great deal of 
24 influence over Marie in this transaction? 
i25 MR. LOVE: Hell, you can answer that after 1 
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1 $600,000. 1 
2 MR. DYER: That's all the questions I have. 1 
3 H . GEORGE: I just have a couple. 1 
4 NRTBER SXMONATIOH 1 
5 BY MR. GEORGE: 1 
6 Q Referring bad to Exhibit 76. 1 
7 A las. 1 
8 Q Could you read the entry for M l - 3 5 on page 16? 1 
9 A Tes, 9-11-95. I read paragraph 10 to Bob and 1 
11 n i t until she has sold everything? Bo, because she was 1 
12 in the process of selling. If someone wants to assuzae 1 
13 loan, Bust I sell under the saae conditions? So, I don't 1 
14 seed' to. 1 
15 Talked with Bob, answers to the tiro questions 1 
16 above noted. I can do two things right now: send letter 1 
17 of further intimidation not to sell any personal property, 1 
IS go before a judge and get a bond, mortgage hose for ten 1 
19 thousand, then we can go to court. And if she proves she 1 
20 didn't sell personal stuff, we could lose sane of the 1 
21 bond. Bob feels it's just better to send a letter of 1 
22 intimidation now. 1 
23 Be also said I could go to her now and have her 1 
24 sign over the deed to as, but I would then be responsible 1 



























0 So he was familiar with your property even prior ! 
to the tiie that you sold it to Marie; is that correct? 
A Oh, yes. Be had walled through and he knew the 
property. 
Q Okay. Other than a conversation at a basketball 
came 'Aere he told you that he was going to lease but 
didn't, have you had any other conversations with Randal 
Roberts that yon can recall? 
A Bo, because they loved out of the area. Z just 
have lost contact with him. 
MR. GEORGE: I don't have any more. 
MR. LOVE: Just a ndnute. 
(Witness and counsel consult off the record.) 
TEE &ITNESS: Oh, yes, I ~ 
Q (BY MR. GEORGE) Okay, do you need to add -
A Ies. Can I respond again? 
Q Sure. 
A Because he rendnded ae of something else. I rat 
Mr. Roberts, oh, aan, just maybe a lonth ago or sometime, 
or less than a lonth just on the street, and he had told 
ae that he had settled with Marie. And I was - settled'1 
I oean, I didn't know, you know, I thought he was being 
along vith the rest of us, but he said he had settled 
outside that. 
Q That's all he said? 
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1 inane tax she nay owe or an; other attachments to the 
2 property, so be aware of. However, if « wait another 
3 month for foreclosure, we get the deed back clear of all 
4 attachments. 
5 Q All right. When you said that Bob had - Bob 
6 feels it's just better to send a letter of iutimidatiori 
7 now, what was he referring to? 
8 MR. LOVE: What did he tell you? 
9 Q What was he referring to? 
10 A That's in relationship to the selling of the 
11 property she was doing. 
12 Q So he wanted to intimidate her; is that correct? 
13 A Well, I oean, that's the word be used. I guess 
14 tell her that she had to cease and desist, yes. 
15 Q Okay. Did you personally know Randal Roberts? 
16 A Ies. He lived in our area. 
17 Q Did you know that he was interested in buying 
18 your property prior to the tine that he presented an 
19 offer? 
20 A Be had always spoken of a steakhouse, but I 
21 thought it was just dreams in the air. I mean, he kind 
22 of -
23 Q He had indicated a desire to turn your facil ity 
24 into a steakhouse? 



























A lean. He didn't tell BB bow nuch or anything, 
because he vas jut passing by in the street. So I 
thought, oh, nan, he settled. But I didn't b o w the 
details of it. 
MR. GEORGE: I don't have any further questions. 
MR. DYER: I don't have any further questions. 
[Deposition was concluded at 12:28 p.a.) 
* * * 
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of exisong obligation, or paid through SELLER, payable as follows S i^d < - V S ^ ^ . per month (mduding 
. % interest), evidenced by a Secured Promissory Note 
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andSELLER PURCHASER and SELLER agree to execute an documents necessary to ccroummate this transaction inducHr^.vvhen» applicable suchdocuments 
as arc necessary to comply with the Bulk Transfer provisions of the Uniform Conrvne/dal Code of the State of Utah 
5 INVENTORY The fun purchase pnce shall include Inventory of $ /L'<?/iS4* at SELLERS cost If the actual amount is more or less. 
the note to seller shayie-adjusted accordmgry ^ _ inventory to be counted by an independent service, charges to be shared e^ quaify between PURCHASER 
and SELLER ^ _ l n v e n t o r y to be counted, priced and extended by PURCHASER and SELLER in the event that PURCHASER and SELLER request Broker's 
assistance In counting Inventory, the principals agree that they win Janoy verify and approve Broker's services SELLER agrees and warrants that between 
the time agreement is reached on this Offer and dosing that he/she wW maintain the normal inventories customary pricing poiides standard hours, and 
promotional programs to maintain the goodwill of the business / ^ 7 i * >/ J 
6 CONDITIONS SELLER win supply a Covenant Not to Compete for /[_ Vvears for the area of sCsc?* 
_and training for _ hours to be completed within the, lYst
 u , weeks fojiowing closing 
7 CONTINGENCY PURCHASER'S offer * ' 
Information for subject business no later than _ 
this Offer, is not removed in a timery manner, all funds deposited by PURCHASER shall be returned by Broker to PURCHASER^??* *T *r i , *r,tt, • / 
6 LEASE In the event this Offer involves the transfer of SELLER'S leasehold Interest. SELLER hereby guarantees to deliver to PURCHASER a vatod lease 
assignment sublease of existina lease or new lease which has a base rent of $ per month for a period of years with additional 
fcmrsof
 9/CA7A/^ 
by the date of dosing SELLER(s) failure to so deliver shaB relieve PURCHASER from to purchase agreement heremunder. In which event at lunds deposited 
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~?/&/^ /sLsT^^ represents SELLER PURCHASER and SELLER confirm that prior tosignlng this Offer, written disclosure of the 
agency relationship's) was provided Nm/hcr 
10 ACCEPTANCE When signed by PURCHASER, this deposit receipt Is an Offer on the pan of PURCJ 
stated and should the SELLER fail to accept this Offer by his signature hereon prior to 6 00 PM 
shall revoke this Offer and all funds deposited by PURCHASER shall be returned by Broker 
Dated <2_K AM PM 
P u r e h a W ^ f r ^ ^ f ^ c ^ f ^ l ^ r 
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Orv. State. Zip. 5T/^ /JA/ rw// 
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Corporate Name . 
Address 
. TIN 
Agent for Broker (pnnt) ^ 
Principal Broker /jt/i^i 
THIS IS A LEGALLY BINDING DOCUMENT. READ FRONT AND BACK CAREFULLY. 
IF YOU DO NOT UNDERSTAND IT, CONSULT AN ATTORNEY. 
-w 
VRUtah WE SELL MORE BUSINESSES t JN'UTAH THAN ANYONE r>1 Q M All DInhta Doean«W Kw \ /O I H.K l« r \ r \ n r \ f \ * } 
A D D E N D U M Manager's Initials. 
Page /_ of ^^^ Date 
To that certain contract dated ^ ^ ^ ' ^ 1 9 r , identified below bei 
r / 0 f ; ^ _ / J / > y « ^ 7 ^ X^7 as Seller(s) 
and: /^*A,'^£>Y J&/~&r~hr A as PurchaserCs) 
on that business known as: / / / T 5<<rf< L^^/7^?~-
 y ^ ^ 
and located at: 
(Address, Gty, County, State) *^ 
This ADDENDUM shall constitute an integral part of the 
OfTer for Purchase and Sale of Assets 
Employment Agreement for Exclusive Right to Sell 
execuyjd by the undersigned on t^e date/ thereo! 
T -ho, f)P -fYTiiAjst&isir/W -M /KJ • >^^/4&Yps^&juT. 
^&^A%r~ "Z/v7///</ f"A>»u fiyr^/,r^^^- Sf;//rf /& s0fejfe,?+ 
'P/sy&r ^/sr/U <#si/zf 'P/sL-f- y^*^ /?£ rt^ys^h? 
*s /A;7zfisK&r£\ Masts?? /&*s7^~77Ls,2 ^i^J^y-~ 
VAXA^/AS /Js7/roJ>,h/? 
*AA ' 
/<~—~fi IlZl ^~ < / -j# —j 
^ 
Date: _ > Atrt // AM PM Date: At: AM PM 
Purchaser 
Purchaser 
This ADDENDUM takexjJ^rJJroJseT 
Agent for Broker , 
Dace: ^ 3 ^ 
VRUtah WE SELL MORE BUSINESSES IN UTAH THAN ANYONE 01993 All Riohts Reserved bv VRUtah. Inc. 
CONSOLIDATED REALTY GROUP Ccnrrwctl Sroktftft 3*viun 
N«m AinvncM NwiMrork 
April 20, 1995 ib 
170 Eat: JCO SouTh, Suit* 7ic 
Salt Ljk«C:y, i itnn <um 
T**pr.or* «501j 322-2000 
P.i* 322-2UQ 
Hirschi Center 
Ms. Marie Bingham 
9825 South 1300 East 
Sandy, UT 84092 
RE: Offer to lease for Randall Roberts at the Hirschi Center 
Dear Marie: 
This shall serve as a offer to lease for Randall Roberts at the property located at 9825 
South 1300 East, Sandy, Utah, otherwise known as the Hirschi Center, upon the following 
terms and conditions. 
1. Lessee (Randall Robens or assigns) wishes to lease the Hirschi Center for a penod of 
24 months at the rate of $5,500.00 per month. 
2. Lessee shall have a first right of refusal and option to purchase the property at a 
purchase price of $865,000.00. 
3. In the event that Lessee decides to exercise its first right of refusal and purchase the 
property prior to termination of the lease (24 months), Lessee shall give Lessor 90 days 
notice prior to exercising the option. 
4. Lessee will give 90 days notice before the end of the lease on Lessee's decision to 
vacate or exercise the option. 
5. Lessee will pay the pro rata share of the taxes based on the square footage of both 
buildings. 
6. Lessee will pay for all maintenance on the property and the leased building excluding 
the Lessor's home. 
7. Lessor will keep all leasehold improvements in the event the Lessee does not exercise 
the option. 
8. Lessee will pay utilities for both buildings. 
9. Lessee will give Lessor first and last month's rent at the signing of the lease. 
VRU000028 
- & > CONSOUDATtD UlAtrr CRt 
'rn* C i\** .-• *rt. Is3ti „*"Cn .'**": 
IU. AJI rental payments will go through an Escrow Attorney as agreed to by both parties. 
II. Lassce agrees to close on May 31, 1995 and take possession on June 1, 1995. 
This proposal is not contractual in nature, but upon your acceptance of this proposal 
leases will be furnished with the above approved terms and conditions for execution by 
both parties. 
Sincerely, 
CONSOLIDATED REALTY GROUP 
Stephen W. Tate 
Retail Specialist 










9824 South 1300 East 
Salt Lake City, Utah 
May 24,1995 HAND DELIVERY 
Mr. Michael Drury 
VRUtah 
5242 College Drive, #350 
Salt lake City, Utah 84123-2653 
Re: Finders Fee - Lease 
Dear Mr. Drury, 
Please find enclosed a copy of a lease agreement that was delivered to Mr. Randal 
Roberts. In April I instructed my attorney Mr. Delano S. Findlay to give you notice of my 
termination of the listing agreement to sell my business. Since then you have referred Mr. Randy 
Roberts to me who has made an offer to lease some of my property. With respect to his offer I 
have submitted to him the attached lease agreement. Should he exercise the lease provided I will 
be moving my day care business into my home and will gradually phase out my Day Care 
business. As a result I no longer desire to sell my Day Care business. 
I have decided to volunatarily pay to you a finders fee with respect to Mr. Roberts lease. I 
have provided in the lease agreement that a finders fee of 6% of the amount of the lease up to the 
sum of $8,000 is to be paid to you as and when recieved. I have placed instructions in the lease 
agreement (Article 37) that all lease payments will be paid into an escrow by Mr. Roberts and the 
escrow agent to automatically pay your commission from this account. 
To resolve any differences and to assure you the finders payment, I have enclosed a 








This Release Agreement is made this 24th day of May, 1995 by and between Marie 
Bingham of 9825 South 1300 East, Sandy, Utah, and Mr. Michael Drury and VRUtah 
Business Brokers, of Murray, Utah hereinafter called VRUtah. 
WITNESSETH 
That Michael Drury and VRUtah Business Brokers (hereinafter mutually "VRUtah") 
for and in consideration of ten dollars and other valuable consideration consisting of a 
finders right to a fee of 6% of all lease amounts to be paid Marie Bingham by Randal 
Roberts, as and when the same are paid, pursuant to that certain lease agreement 
between Marie Bingham and Randal Roberts, a copy of which is attached hereto, VRUtah 
hereby remise, release and forever discharge and do by these presents for themselves, 
their heirs, executors, administrators and assigns, remise, release and forever discharge the 
said Marie Bingham, her heirs, executors, administrators, successors and assigns of and 
from all, and all manner of action suits, debts, specialties, covenants contracts, 
controversies, agreements, promises, variances, damages, claims and demands 
whatsoever, in law, in admiralty, or in equity, which against the said Marie Bingham, they 
ever had, now have or which their assigns, executors, administrators hereafter can shall or 
may have for, upon or by reason of any matter, cause or thing whatsoever from the 
beginning of the world to the day of the date of these presents. 
This release may not be changed orally. 
Marie Bingham hereby agrees to see to the establishment of an escrow account 
into which shall be paid the lease sums as paid by Mr. Randal Roberts with instructions to 
the escrow agent to pay over 6% of all amounts when received to Mr. Michael Drury, 
VRUtah in satisfaction of the finders amounts due Mr. Drury and/or VRUtah. 
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IN WITNESS WHEREOF, the parties hereby and set their hand and seals this 
day of May, 1995. 
VRUtah 
By. 





560 West 1700 South • Salt Lake City. Utah 841 15 • (801) 978-2415 • Fax: (801) 9782415 
May 24, 1995 
Mr. Randal Roberts 
41 East 100 South 
Salt Lake City, Utah 
Re: Hirschi Center Lease/Option 
Dear Mr. Roberts: 
Please find enclosed two copies each of a Commercial Propoerty Lease 
agreement and Option to Purchase Real Estate along with a representation letter. 
Marie Bingham has executed the documents and would be enforceable upon 
your signing a witnessed copy and returning the same. 
Should you have any questions please advise me. 
Sincerely, 
W. David Weston 
President 
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W. David Weston 
560 West 1700 South • Satt Lake Gty. Utah 841 15 • (801) 978-2415 • Fax: (801) 978-0909 
June 3, 1995 
Mr. Randal Roberts 
41 East 100 South 
Salt Lake City, Utah 
Dear Mr. Roberts: 
Please find enclosed two copies of the respective Commercial Lease Agreement 
on the Marie Bingham property and the Option to purchase the said property. With 
the receipt of this new lease agreement and option all prior executed leases and 
options are by this notice void. You have my and Ms. Bingham's assurance that upon 
receipt of an executed copies of the enclosed documents prior to June 16, 1995 that 
she will immediately execute the same copies to complete the lease and option. 
I have made the changes to the lease and option agreement you requested, i.e. 
a ninety day right to assign the lease to a corporation without the necessity of 
obtaining Ms. Bingham's consent following the completion of your restaurant funding 
program, the ninety day option to lease the excluded home area, and within the 
option to purchase the right to acquire the dolphins, piano organ and sound systems 
for $10.00. 
Marie has informed me that she has received another offer with regard to the 
premises and in consideration of the mutual effort to consummate a lease she will give 
you an exclusive right to the property so long as you execute the lease and option 
prior to June 16, 1995, with an effective date of June 1, 1995, following which your 
exclusive right to lease will terminate and she will thereafter be free to accept all offers 
from any source. 
Should you have any questions or should there be any way in which I might 
assist you further please advise. 
Kindest regards, 
W. David Weston 
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COMMERCIAL PROPERTY LEASE 
THIS COMMERCIAL PROPERTY LEASE dated this 1st day of June, 1995 by and 
between Marie Bingham, (hereinafter called "Lessor" or "Landord"), and Randal Roberts, or 
assigns, (hereinafter called "Lessee" or "Tenant.") 
WITNESSETH: 
ARTICLE I - Premises 
Lessor does hereby demise and let to Lessee, and Lessee does hereby lease from 
Lessor, the commercial property located at 9825 South 1300 East, Sandy, Utah, (exclusive 
of the residence building as occupied by Marie Bingham also located at the same address), 
comprising approximately 2.42 acres as depicted on Exhibit "A" attached hereto - together 
with two cement dolphins, piano, organ and sound system located on the premises, and to 
include all the parking, improvements, easements, rights and privileges thereunto 
belonging or in any way appertaining thereto ("Leased Premises") unless otherwise reserved 
by the Lessor, on the terms and conditions contained herein. 
ARTICLE 2 - Use of Premises 
Lessee shall use the leased premises solely for the purpose of conducting a restaurant 
business and such general offices as related thereto and for no other purpose. 
ARTICLE 3 - Term 
The term of this Lease shall be for 30 months, to commence on June 1, 1995 and 
ending on November 1, 1997 during which term the lessee is obligated to pay the monthly 
lease amount. 
ARTICLE 4 - Monthy lease amount 
Lessee agrees to establish an escrow account, with an escrow agent acceptable to 
the lessor, (which acceptance shall not be unreasonably withheld), at no cost to the lessor, 
for the sole purpose of recieving lessees lease payments to be paid by lessee pursuant to 
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this agreement during the term ot this agreement Upon receipt or each monthly lease 
payment, wh ich lessee is required to pay during the term ot this lease, the escrow agent 
w i l l pav trom the amount recieved the amounts required to be paid under that certain 
Deed of Trust dated the 3rd dav or October, 1994, pursuant to the terms thereot, as 
executed by Marie Bingham, as Trustor, to secure certain obligations in favor of Founders 
Tit le Company, as Trustee and Harvey C. Hirschi and Lois R. Hirschi as Beneticiary, 
recorded October 6, 1994, as Entry No. 5938920 in Book 7033 at pages 0568-0573 of 
official records in the office of the County Recorder of Salt Lake County, Utah describing 
land wh ich is also the subject or this lease (hereinafter "Deed of Trust"). It is understood by 
the parties that the escrow account is established for no other reason than to provide tor the 
regular and orderly payment of the monthly obligations as required by the Trust Deed 
Fol lowing the disbursement of all amounts required under the said Deed of Trust, the 
escrow agent shall forthwith disburse all amounts remaining tor the lease amounts recieved 
to the Lessor, Marie Bingham, at the home of Lessor, located on the same premises at 9825 
South 1300 East, Sandy, Utah, or at such other place designated by Lessor. The lessee 
agrees to make the said lease payments and other amounts payable by the lessee hereunder 
to the escrow agent, acting on behalf of the lessor, when the same are due without any 
prior demand theretor and wi thout any deduction or set-off whatsoever. Lessee shall pay to 
Lessor during the entire lease term, through the said escrow, as the base lease month 
amount ("rent") hereunder the fo l lowing amounts: 
$ 5,600.00 per month 
As used herein, the term "lease month" shall mean the first day of the month in 
wh i ch the obl igat ion to pay the lease month amount ("rent") commences hereunder, and 
ending on the last day of the month thereof. Al l monthly rent shall be payable in advance, 
on the first day of each month during the term of this Lease. Simultaneously wi th the 
execution of this lease, Lessee shall pay to Lessor the first ful l calendar month's rent in 
advance. 
ARTICLE 5 - Lease Adjustments 
In addit ion to the monthly base lease month amount ("rent") the Lessee shall also be 
obl igated to provide and pay for the fo l lowing defined items and hereby agrees to hold 
Lessor harmless w i th respect to any such obligation or expense wi th respect thereto. 
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(1) Operating Expenses means the actual expense incurred by Lessee for the 
operation and maintenance of the Leased Premises, its buildings and open areas, in 
accordance with accepted principles of sound management practices as applied to first 
class commercial buildings, including, without limitation, the following: 
(i) building supplies, janitorial services and trash and snow removal; 
(ii) all general and special real estate or ad valorem taxes (or any tax in lieu of or 
in addition thereto), assessments levied by any governmental or quasi governmental 
authority, which shall include, but not be limited to, any and all taxes assessed for 
the calendar year 1995 ; 
(iii) utilities (including, without limitation, water, sewer, electricity, gas and any 
other energy used for heating, cooling or other purposes); 
(iv) maintenance, of the Leased Premises's systems, fixtures, property areas, 
including landscaped areas, parking areas and similar improvements; 
(v) salaries, wages, fringe benefits, workmen' compensation and disability 
insurance, and payroll taxes of lessee's employees or contractors. 
(vi) insurance (including, without limitation, fire and extended coverage, public 
liability and business interruption insurance). 
(vii) Security against theft and vandalism; 
(viii) expenses for any capital improvement made to the leased premises buildings 
and property. 
(iv) expenses for painting, redecorating or other work which Lessee performs on or 
for the leased premises. 
(v) expenses for repairs or other work occasioned by fire, windstorm or other 
insurable casualty; 
(vi) legal expenses incurred in enforcing the terms of this lease; 
(2) Base Rent ("lease month amount") means the monthly lease month amount ("rent") 
as stated in Article 4. The annual rent is computed as the lease month amount times 
twelve. 
(b) Lessee shall make and hold lessor harmless with respect to Lessee's Operating 
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Expenses as referenced above. 
ARTICLE 6 - Additional lease ("Rent") Amounts 
Lessee shall pay as additional lease amounts ("rent") any and all sums of money or 
charges required to be paid by Lessee under this Lease, whether or not the same are 
designated as "additional lease amounts" or "additional rent." If such amounts or charges 
are not paid at the time provided in this Lease, they shall nevertheless, if not paid for when 
due, be collectable as additional rent with the next installment of rent thereafter falling due 
hereunder, but nothing herein contained shall be deemed to suspend or delay the payment 
of any amount of money or charge at the time the same becomes due and payable 
hereunder, or limit any other remedy of Lessor. 
ARTICLE 7 - Past due lease amounts ("Rent") and Additional lease amounts ("Rent") 
If Lessee shall fail lo pay, as of the fifth day of the month when the same is due, any 
rent or additional rent or amounts or charges of the character described in Article 6 hereof, 
Lessee shall pay to Lessor as a late charge five percent (5%) of such unpaid amounts. In 
addition to the foregoing, all unpaid amounts and late charges shall bear interest from the 
fifth day of the month when the same is due to the date oi the payment at the rate of 
eighteen percent (18%) per annum. All late penalties prescribed in the All Inclusive Trust 
Deed attached hereto and referenced herein shall apply to all payments required to be paid 
thereunder from the escrow set forth above. 
ARTICLE 8 - Operation of Business 
Lessee shall not perform any acts or carry on any practices which may injure the 
leased premises, or which shall violate any applicable law, rule or regulation or the terms 
of the All Inclusive Deed of Trust dated October 3, 1994 by and between Marie Bingham, 
as Trustor, and Finder Title, as trustee, a copy of which is attached hereto and incorporated 
herein by this reference. 
ARTICLE 9 - Lessor's Excluded Area and Retained Rights 
Lessor specifically excludes from the leased premises, subject to the option to lease 
the same hereafter as set forth below - the south building which lessor presently occupies 
as a residence, and until August 30, 1995 or at such time as the restaurant shall open for 
business whichever event is first, the playground area within the fenced area behind and to 
the east of the buildings, and without limitation retains for herself, family, friends and 
quests, the right to the access and use of all automobile parking areas, driveways, entrances 
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and exits thereto, including pedestrian sidewalks, ramps and landscaped areas. This 
exclusion does not abrogate the lessee requirements to make all utility payments with 
respect to the said excluded property as provided for herein. 
ARTICLE 10 - Lessee's Option and Right to Lease Excluded Area 
Lessee shall have the option and right 90 days following written notice to Lessor 
along with payment of the additional monthly lease sum of $1,250 for the first months 
additional lease payment, and an additional security deposit of $1,250, to lease the Lessor's 
Excluded Area for the remaining term of this Commercial Lease. The exercise of this lease 
option shall require an additional monthly rental of $1,250.00 to be added to the Base Rent 
hereunder and to be paid for the remaining term of this lease. Following the receipt of the 
said written notice by lessee and the first months additional lease amount and security 
deposit, lessor shall have ninety days to vacate the said excluded area. Any lease of the 
Lessor's Excluded Area shall be subject to all the terms and conditions of this lease. 
ARTICLE 11 - Control of Leased Premises - Installations by Lessee 
Lessee shall have the right to construct, maintain and operate lighting facilities and to 
make improvements; and from time to time to change the area, level, location and 
arrangement of parking areas, pedestrian sidewalks and ramps and other facilities as, in the 
use of good judgment, Lessee shall determine to be advisable and necessary to the conduct 
of its restaurant business, but in no event shall Lessee have the right to diminish or degrade 
the value of the property. Lessee shall not make or cause to be made any alterations, 
additions or improvements to the leased premises which wil l in any way reduce the value 
of the leased premises without first obtaining Lessor's written approval and consent, which 
wil l not be unreasonably withheld. Prior to the commencement of any alterations, 
additions or repairs which wil l exceed individually or in the aggregate the sum of $5,000, 
Lessee agrees to provide lessor a lease hold improvement completion bond or other 
guarantee of the completion of such alterations or addition or repairs in a form approved 
by lessor, the acceptance of which form will not be unreasonably withheld. 
ARTICLE 12-Alterations 
All alterations, decorations, additions and improvements made to the leased 
premises by Lessee pursuant to this Lease shall remain the property of Lessor. At the 
expiration of the tenancy hereby created, Lessee shall surrender the leased premises in the 
same condition as the leased premises were in upon delivery of possession thereto under 
this Lease, reasonable wear and tear excepted, and shall surrender all keys for the leased 
premises to Lessor at the place then fixed for the payment of rent and shall inform Lessor of 
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all combinations on locks, safes and vaults, if any, in the leased premises. All of Lessee's 
installations or additions to the leased premises, which cannot be removed without damage 
to the leased premises, shall be deemed Lessor's property; provided, however, that Lessor 
may elect prior to the termination of the Lease, or within ten days thereafter, to require 
Lessee to remove any installation or addition at Lessee's expense. Upon termination of this 
Lease, Lessee shall remove from the leased premises all of Lessee's furniture, trade fixtures, 
and other personal property of every kind whatsoever not becoming Lessor's property as 
hereinbefore specified, and if it fails to do so, all such property and every interest of Lessee 
in the same shall be conclusively presumed to have been conveyed by Lessee to Lessor 
under this Lease as a bill of sale without compensation, allowance, or credit to Lessee. 
ARTICLE 13 - Lessee Shall Discharge All Liens 
Lessee shall promptly pay all contractors and materialmen hired by it, so as to 
minimize the possibility of a lien attaching to the leased premises, and should any such lien 
be made or filed, Lessee, if it has not already done so, shall bond against or discharge the 
same within ten days after written request by Lessor. Nothing herein contained shall 
empower Lessee to do any act which can, may or shall cloud or encumber Lessor's title to 
the leased premises. 
ARTICLE 14-Holdover 
Any holdover beyond the termination of this Lease (Article 3) without Lessor's prior 
written consent, and any acceptance of rental beyond the term of this Lease, shall be 
deemed to have established a month to month tenancy as between Lessor and Lessee. Said 
month-to-month tenancy shall be upon the same terms and conditions as those herein 
specified, except that the monthly rental shall be 125% the rental in effect at the expiration 
of the term of this Lease. 
ARTICLE 15 - Liability and Casualty Insurance 
Lessee shall, at all limes during the term of this Lease, and at its own cost and 
expense, procure and continue in force the following insurance coverage: bodily injury and 
property damage liability insurance with a combined single limit for bodily injury and 
property damage of not less than $2,000,000, and fire and extended coverage insurance, 
including vandalism and malicious mischief coverage, in an amount equal to the full 
replacement value of all buildings, fixtures, furniture on the lease premises and all 
improvements installed by or at the expense of Lessee. The aforementioned minimum 
limits of policies shall in no event limit the liability of Lessee hereunder. The aforesaid 
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insurance shall name Lessor as an additional insured. Said insurance shall be with 
companies having a rating of not less than AA in "Best's Insurance Guide." Lessee shall 
furnish from the insurance companies or cause the insurance companies to furnish to 
Lessor certificates of coverage. No such policy shall be cancelable or subject to reduction 
of coverage or other modification or cancellation except after thirty days' prior written 
notice to Lessor by the insurer. All such policies shall be written as primary policies. Lessee 
shall, at least twenty days prior to the expiration of such policies, furnish Lessor with 
renewals or binders. Lessee agrees that if Lessee does not take out and maintain such 
insurance, Lessor may (but shall not be required to) procure said insurance on Lessee's 
behalf and charge Lessee the premiums therefor together with a twenty-five percent (25%) 
handling charge, which shall be payable upon demand. Lessee shall have the right to 
provide such insurance coverage pursuant to blanket policies obtained by Lessee, provided 
such blanket policies expressly afford coverage to the leased premises and to Lessee as 
required by this Lease. Lessee waives its right of subrogation against Lessor for any reason 
whatsoever, and any insurance policies herein required to be procured by Lessee shall 
contain an express waiver of any right of subrogation by the insurer against Lessor, if such 
waivers are available. Any mortgage lender or trust deed holder interested in any part of 
the Building may, at Lessor's option, be afforded coverage under any policy required to be 
secured by Lessee hereunder, by use of a mortgagee's endorsement to the policy 
concerned. Lessee hereby waives any right of recovery from Lessor for any loss or 
damage (including consequential loss) resulting from any of the perils insured against in the 
standard forms of public liability, property damage and fire insurance policies. 
ARTICLE 16 - Fire and Other Casualty 
If the leased premises shall be damaged by fire or other casualty, but are not thereby 
rendered untenantable in whole or in part, Lessee shall at its own expense cause such 
damage to be repaired, and the rent shall not be abated. If by reason of such occurrence, 
the leased premises shall be rendered untenantable in whole or in part, Lessee shall at its 
own expense cause the damage to be repaired, and the rent meanwhile shall not be 
abated. 
ARTICLE 17 - Indemnification of Lessor 
Lessee wil l indemnify Lessor and save her harmless from and against any and all 
claims, actions, damages, liability and expense in connection with any of lessee's 
alterations or improvements or in connection with loss of life, personal injury and/or 
damage to property arising from or out of any occurrence in, upon or at the leased 
premises, or the occupancy or use by Lessee of the leased premises or any part thereof, or 
occasioned wholly or in part by any act or omission of Lessee, its agents, contractors, 
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employees, servants, lessees or concessionaires, except for any claims caused by the 
negligence or wi l l fu l misconduct of Lessor. In case Lessor shall, wi thout fault on its part, be 
made a party to any litigation commenced by or against Lessee, lessee shall protect and 
hold Lessor harmless and shall pay all costs, expenses and reasonable attorney's fees 
incurred or paid by Lessor in enforcing the covenants and agreements in this Lease, except 
for any claims caused by the negligence or wi l l fu l misconduct of Lessor. 
ARTICLE 18 - Ut i l i ty Charges 
Lessee shall procure and be solely responsible for and promptly pay all charges for heat, 
gas, electricity or any other utilities used or consumed in the leased premises including all 
charges for heat, gas, electricity or any other utilities used or consumed in the home 
occupied by the Lessor where the same is attached to the Leased Premises. In no event 
shall Lessor be liable for an interruption or failure in the supply of any such utilities to the 
leased premises, unless caused by Lessor's negligence or wi l l fu l misconduct. 
ARTICLE 19 - Maintenance by Lessee 
Lessee shall, except as to the extent prevented by practical impossibi l i ty, and except 
as otherwise provided herein, keep the exterior of the leased premises and the foundat ion, 
walls and supporting framework, ceilings, exterior entrances and doors, glass, heating, 
venti lating and air condi t ioning equipment, and p lumbing systems, in good condi t ion and 
repair except for reasonable wear and tear. 
ARTICLE 20 - State or Governmental Regulations 
Lessee shall, at Lessee sole cost and expense, comply w i th all requirements and 
regulations for federal, state, county, municipal or other applicable governmental 
authorities, now in force or wh ich may hereafter be in force, pertaining to Lessee's use of 
the leased premises, and shall at all times observe and use the leased premises according to 
munic ipal and county ordinances and state and federal statutes now in force or wh ich may 
hereafter be in force. 
ARTICLE 21 - Waste or Nuisance 
Lessee and Lessor agree they shall not cause nor permit any waste upon the leased 
premises or any nuisance or other act or thing wh ich may disturb, annoy or vex any 
customer of the lessee or any invited quest of the lessor coming upon the leased premises. 
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ARTICLE 22 - Assignment and Subletting 
The lessor hereby gives her consent for the Lessee above named to assign this lease 
within ninety days of the date hereof to another entity or corporation without her written 
consent so long as lessee provides an acceptable substitute quarantor of the lease. 
Thereafter the lessee will not assign this Lease in whole or in part without the prior written 
consent of Lessor, which consent shall not be unreasonably withheld. Lessee shall not 
subject all or any part of the leased premises to any lien or encumbrance, without the prior 
written consent of Lessor, which consent may be given or withheld in Lessor's sole and 
absolute discretion. The consent by Lessor to any assignment shall not constitute a waiver 
of the necessity for such consent to any subsequent assignment. This prohibition against 
assigning or subletting shall be construed to include a prohibition against any assignment or 
subletting by operation of law. If this Lease is assigned, or if the leased premises or any part 
thereof be underlet or occupied in part or whole by anyone other than Lessee, Lessor may 
collect rent from the assignee, under-tenant or occupant, and apply the net amount 
collected to the rent herein reserved, but no such assignment, underletting, occupancy or 
collection shall be deemed a waiver of this covenant, or the acceptance of the assignee, 
under-tenant and occupant as tenant hereunder. In the event of any permitted assignment 
or subletting hereunder, beyond the first authorized lease assignment as set forth above, the 
then Lessee and any guarantor shall remain fully liable on this Lease and shall not be 
released from performing any of the terms, covenants and conditions of this Lease. 
ARTICLE 23 - Successors 
All rights and liabilities herein given to, or imposed upon the respective parties 
hereto, shall extend to and bind the several respective heirs, executors, administrators, and 
assigns of said parties; and if there shall be more than one Lessee, they shall be bound 
jointly and severally by the terms, covenants and agreements herein. With the exception of 
the right to assign one time with the lessors written consent as set out in Article 22 above, 
No rights, however, shall inure to the benefit of any assignee of Lessee unless the 
assignment to such assignee has been approved by Lessor in writing as provided above. 
ARTICLE 24 - Estoppel Certificate 
Within ten days after request therefor by Lessor, or in the event that upon any sale, 
assignment or hypothecation of the leased premises and/or the land thereunder by Lessor an 
estoppel certificate shall be required from Lessee, Lessee shall deliver in recordable form a 
certificate to any proposed mortgagee or purchaser, or to Lessor, certifying (if such be the case) 
that this Lease is in full force and effect and that there are no defenses or offsets thereto, or 
stating those claimed by Lessee, and also certifying as to such other matters as may be 
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reasonably requested by any such mortgagee or purchaser. 
ARTICLE 25 - Attornment 
In the event any mortgagee requests in the certificate described in Article 26 hereof, 
Lessee shall certify that it agrees that if proceedings are brought for the foreclosure of, or in 
the event of exercise of the power of sale under any mortgage made by the Lessor covering 
the leased premises, Lessee shall attorn to the purchaser upon any such foreclosure or sale 
and recognize such purchaser as the Lessor under this Lease, provided such purchaser 
agrees to abide by all the terms of this Lease and to perform all of the obligations of Lessor 
hereunder. The Lessor grants the lessee the right to cure any default with respect to any 
indebtedness which has attached to the premises and to deduct the amounts paid from any 
amounts owing to lessor under the terms of this lease. 
ARTICLE 26 - Subordination 
Lessee agrees and acknowledges that this Lease is and shall be subordinate to the 
lien of any mortgages or deeds of trust on the leased premises. Upon request of Lessor, 
Lessee wil l evidence the subordination of its rights hereunder to the lien of any mortgage or 
deed of trust, and the lien resulting from any other method of financing or refinancing, now 
or hereafter in force against the land and/or buildings of which the leased premises are a 
part, and to all advances made or hereafter to be made upon the security thereof 
ARTICLE 27 - Examination of the Leased Premises 
Lessee hereby acknowledges that prior to the execution off this lease he has fully 
examined the leased premises and this acknowledgement shall be conclusive evidence that 
at the time thereof the leased premises were in good order and satisfactory condition. 
ARTICLE 28 - Access by Lessor 
Lessor or Lessor's agents shall have the right to enter the leased premises at 
reasonable times upon reasonable notice to examine the same and may open and permit 
an entry into the leased premises, at any time, when for any reason an entry therein shall 
be necessary or permissible, without in any manner affecting the obligations and covenants 
of this Lease. 
ARTICLE 29 - Condemnation 
If the whole of the leased premises shall be acquired or condemned by eminent 
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domain for any public or quasi-public use or purpose, then the term of this Lease shall 
cease and terminate as of the effective date of the condemnation order, and all rentals shall 
be paid to that date, and Lessee shall have no claim against Lessor nor the condemning 
authority for the value of any unexpired term of this Lease. If any part oi the leased 
premises shall be acquired or condemned as aforesaid, and in the event that such partial 
taking or condemnation shall render the leased premises unsuitable for the business of 
Lessee, then the term of this Lease shall cease and terminate as of the effective date of the 
condemnation order. Lessee shall have no claim against Lessor nor the condemning 
authority for the value of any unexpired term of this Lease and rent shall be adjusted to the 
date of such termination. In the event of a partial taking or condemnation which is not 
extensive enough to render the leased premises unsuitable for the business of Lessee, then 
Lessor shall promptly restore the leased premises to a condition comparable to its condition 
at the time of such condemnation less the portion lost in the taking, and this Lease shall 
continue in full force and effect without any reduction or abatement of rent except for that 
portion lost, which will be adjusted on a square foot basis. If the whole of the common 
parking areas in the Building shall be acquired or condemned as aforesaid, then the term of 
this Lease shall cease and terminate as of the effective date of the condemnation order 
unless Lessor shall take immediate steps to provide other parking facilities substantially 
equal in convenience and number to the previously existing ratio between the common 
parking areas and the leased premises. In the event of any condemnation or taking as 
aforesaid, whether whole or partial, Lessee shall not be entitled to any part of the award 
paid for such condemnation and Lessor shall receive the full amount of such award, Lessee 
hereby expressly waiving any right or claim to any part thereof Although all damages in the 
event of any condemnation are to belong to Lessor whether such damages are awarded as 
compensation for diminution in value of the leasehold or to the fee of the leased premises, 
Lessee shall have the right to claim and recover from the condemning authority, but not 
from Lessor, such compensation as may be separately awarded or recoverable by Lessee in 
Lessee's own right on account of any and all damage to Lessee's business by reason of the 
condemnation and for or on account of any cost or loss to which Lessee might be put in 
removing Lessee's merchandise, furniture, fixtures, leasehold improvements and 
equipment. 
ARTICLE 30 - Default of Lessee 
In the event of any failure of Lessee to pay any rental or other sums due hereunder 
within ten days after the same shall be due, or any failure to perform any other of the terms, 
conditions, covenants of this Lease to be observed or performed by Lessee for more than 
thirty days after written notice of such default shall have been given to Lessee, or if Lessee 
or any guarantor of this Lease shall become bankrupt or insolvent, or file any debtor 
proceedings, or take or have taken against Lessee or any guarantor of this Lease a petition 
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in bankruptcy or insolvency or for reorganization, or for the appointment of a receiver or 
trustee for the benefit of creditors, or petitions for or enters into an arrangement for the 
benefit of creditors, or if Lessee shall abandon the leased premises, or suffers this Lease to 
be taken under any writ of execution, then Lessor, besides other rights or remedies it may 
have; shall have the immediate right of re-entry and may remove all persons and property 
from the Premises and such property may be removed and stored in a public warehouse or 
elsewhere at the cost oi, and for the account of Tenant, all without service of notice or 
resort to legal process and without being deemed guilty of trespass, or becoming liable for 
any loss or damage which may be occasioned thereby. Should Landlord elect to re-enter, 
as herein provided, or should she take possession pursuant to legal proceedings or pursuant 
to any notice provided for by law, she may either terminate this Lease or she may from time 
to time without terminating this Lease, make such alterations and repairs as may be 
necessary in order to relet the Premises, and relet the Premises or any part thereof for such 
term or terms (which may be for a term extending beyond the term of this Lease) and at 
such rental or rentals and upon such other terms and conditions as Landlord in her sole 
discretion may deem advisable; upon each such reletting all rentals received by Landlord 
for such reletting shall be applied first, to the payment of any obligations other than rent 
due from Tenant to Lessor; second, to the payment of any costs and expenses of such 
reletting, including brokerage fees and attorneys' fees and costs of such alterations and 
repairs - third, to the payment of rent due and unpaid hereunder, and the residue, if any, 
shall be held by Lessor and applied in payment of future rent as the same may become due 
and payable hereunder. If such rentals received from such reletting during any month be 
less than that to be paid during that month by Tenant hereunder, Tenant shall pay any such 
deficiency to Lessor. Such deficiency shall be calculated and paid monthly. No such re-
entry or taking possession of the Premises by Lessor shall be construed as an election on 
her part to terminate this Lease unless a written notice of such intention be given to Tenant 
or unless the termination thereof be decreed by a court of competent jurisdiction. 
Notwithstanding any such reletting without termination, Lessor may at any time thereafter 
elect to terminate this Lease for such previous breach. Should Lessor at any time terminate 
this Lease for any breach, in addition to the right to obtain redress for any damages which 
may or have occured by reason of such breach, Lessor shall be entitled to the cost of 
recovering the Premises, reasonable attorneys' fees, and the worth at the time of such 
termination of the excess, if any, of the amount of rent and charges equivalent to rent 
reserved in this Lease for the remainder of the stated term over the then reasonable rental 
value of the Premises for the remainder of the stated term. All of the foregoing amounts 
shall be immediately due and payable from Tenant to Lessor. In case a suit shall be 
brought for recovery of possession of the Premises, for the recovery of rent or any other 
amount due under the provisions of this Lease, or because of the breach of any other 
covenant herein contained on the part of Tenant to be kept or performed, and a breach 
shall be established, the defaulting party shall pay to the other party all expenses incurred 
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therefor, including reasonable attorneys' fees. 
ARTICLE 31 - Lessee's Property 
Lessee shall be responsible for and shall pay before delinquency all municipal, 
county or state taxes assessed during the term of this Lease against the leased premises or 
any leasehold interest or personal property of any kind, owned by or placed in, upon or 
about the leased premises by Lessee. Lessor shall not be liable for any damage to the 
property of Lessee or of others located on the leased premises, nor for the loss of or damage 
to any property of Lessee or of others by theft or otherwise except for Lessor's negligence or 
wrongful acts or omissions. Lessor shall not be liable for any injury or damage to persons 
or property resulting from fire, explosion, steam, gas, electricity, water, rain, or snow or 
leaks from any part of the leased premises or from the pipes, appliances or plumbing works 
or from the roof, street or sub-surface or from any other place or by dampness or by any 
other cause of whatsoever nature except for Lessor's negligence or wrongful acts or 
omissions. Lessor shall not be liable for any such damage caused by other tenants or 
persons in the leased premises, occupants of adjacent property, of the Building, or the 
public, or caused by operations in construction of any private, public or quasi-public work. 
Lessor shall not be liable for any latent defect in the leased premises or in the building of 
which they form a part. All property of Lessee kept or stored on the leased premises shall 
be so kept or stored at the risk of Lessee only and Lessee shall hold Lessor harmless from 
any claims arising out of damage to the same, including subrogation claims by Lessee's 
insurance carrier. 
ARTICLE 32 - Waiver 
The waiver by Lessor of any breach of any term covenant or condition herein 
contained shall not be deemed to be a waiver of any other term, covenant or condition or 
any subsequent breach of the same or any other term, covenant or condition herein 
contained. The subsequent acceptance of rent hereunder by Lessor shall not be deemed to 
be a waiver of any preceding breach by Lessee of any term, covenant or condition of this 
Lease, other than the failure of Lessee to pay the particular rental so accepted, regardless of 
Lessor's knowledge of such preceding breach, at the time of acceptance of such rent. No 
covenant, term or condition of this Lease shall be deemed to have been waived by Lessor 
unless such waiver be in writing by Lessor. 
ARTICLE 33 - Accord and Satisfaction 
No payment by Lessee or receipt by Lessor of a lesser amount than the monthly rent 
herein stipulated shall be deemed to be other than on account of the earliest stipulated 
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rent, nor shall any endorsement or statement on any check or any letter accompanying any 
check or payment as rent be deemed an accord and satisfaction, and Lessor may accept 
such check or payment without prejudice to Lessor's right to recover the balance of such 
rent or pursue any other remedy in this Lease provided. 
ARTICLE 34 - Entire Agreement 
This Lease and Exhibits, and Riders, if any, attached hereto and forming a part 
hereof, set forth all the covenants, promises, agreements, condit ions and understandings 
between Lessor and Lessee concerning the leased premises and there are no covenants, 
promises, agreements, conditions or understandings, either oral or wr i t ten, between them 
other than are herein set forth. Except as herein otherwise provided, no subsequent 
alteration, amendment, change or addit ion to this Lease shall be binding upon Lessor or 
Lessee unless reduced to wri t ing and signed by them. 
ARTICLE 35 - No Partnership 
Lessor does not, in any way or for any purpose, by virtue of this Lease, become a 
partner of Lessee in the conduct of its business, or otherwise, or joint venturer or member 
of a joint enterprise wi th Lessee. This Lease does not create any relationship between 
Lessor and Lessee other than a landlord-tenant relationship. 
ARTICLE 36 - Notice 
Any notice, demand, request or other instrument wh i ch may be or are required to be 
given under this Lease shall be delivered in person or sent by United States certif ied mail 
postage prepaid and shall be addressed (a) if to Lessor at the address set forth in Article 5 
hereof or at such other address as Lessor may designate by wri t ten notice and (b) if to 
Lessee at the leased premises or at such other address as Lessee shall designate by wri t ten 
notice. If notice is mai led, such notice shall be deemed effective three days after being 
mai led in the manner provided herein. 
ARTICLE 37 - Lessee Defined 
The w o r d "Lessee" shall be deemed and taken to mean the person or party 
mentioned as a Lessee or tenant herein, any notice required or permitted by the terms of 
this Lease may be given to the Lessee or his quarantor, if there be one, and shall have the 
same force and effect as if given by or to the Lessee himself. The use of the neuter 
singular pronoun to refer to Lessor or Lessee shall be deemed a proper reference even 
though Lessor or Lessee are individuals. If there be a guarantor(s) hereunder, all such 
14 
MB000208 
persons shall be jointly and severally liable for Lessee's obligations hereunder. 
ARTICLE 38 - Captions and Article Numbers 
The captions, article numbers and index appearing in this Lease are inserted only as 
a matter of convenience and in no way define, limit, construe, or describe the scope or 
intent of such articles or contents of this Lease, nor in any way affect this Lease. 
ARTICLE 39 - Partial Invalidity 
If any term, covenant or condition of this Lease or the application thereof to any 
person or circumstances shall, to any extent, be invalid or unenforceable, the remainder of 
this Lease, or the application of such term, covenant or condition to persons or 
circumstances other than those to which it is held invalid or unenforceable, shall not be 
affected thereby and each term, covenant or condition of this Lease shall be valid and be 
enforced to the fullest extent permitted by law. 
ARTICLE 40 - Execution of Lease 
The submission of this Lease for examination does not constitute a reservation of or 
option for the leased premises and this Lease becomes effective as a Lease only upon 
execution and delivery thereof by Lessor and Lessee. 
ARTICLE 41 - Security Deposit 
Lessee wil l upon execution of this Lease, deposit with Lessor the security deposit 
equal to one month's rent, receipt of which is hereby acknowledged by Lessor, said deposit 
being given to secure the faithful performance by Lessee of all of the terms, covenants and 
conditions of this Lease by Lessee to be kept and performed during the term hereof Lessee 
agrees that if it shall fail to pay the rent herein reserved promptly when due, or any other 
amount hereunder when due, said deposit may, at the option of Lessor (but Lessor shall not 
be required to) be applied to any such amounts, and if Lessee violates any of the other 
terms, covenants and conditions of this Lease, said deposit shall be applied to any damages 
suffered by Lessor as a result of Lessee's default to the extent of the amount of the damages 
suffered. Nothing contained in this Article 42 shall in any way diminish or be construed as 
waiving any of Lessor's other remedies as provided herein, or by law and applied by Lessor 
for the payment of overdue rent or other sums due and payable to Lessor by Lessee 
hereunder. Upon any such application by Lessor of the security deposit to Lessor's 
damages hereunder, Lessee shall, on the written demand of Lessor, forthwith remit to Lessor 
a sufficient amount in cash to restore said security deposit to its original amount, and 
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Lessee's failure to do so within ten days after receipt of such demand shall constitute a 
breach of this Lease. Should Lessee comply with all of the terms, covenants and conditions 
of this Lease and promptly pay all of the rental herein provided for as it falls due, and all 
other sums payable by Lessee to Lessor hereunder, said security deposit may at the written 
request of Lessee be applied to the last month lease amount ("rent") required to be paid 
hereunder, otherwise the security deposit shall be returned in full to Lessee at the end of 
the term of this Lease, or upon the earlier termination of this Lease pursuant to the 
provisions hereof 
ARTICLE 42 - Recording 
Lessee shall not record this Lease without the written consent of Lessor and any attempt 
by Lessee to do so shall be void and shall constitute a default hereunder. 
ARTICLE 43 - Limitation on Lessor's Liability 
Anything in this Lease to the contrary notwithstanding, Lessee agrees that it shall look 
solely to the estate and property of Lessor in the Building's land, buildings and 
improvements thereto, and subject to the prior rights of any mortgagee, for the collection of 
any judgment (or other judicial process) requiring the payment of money by Lessor in the 
event of any default or breach by Lessor with respect to any of the terms, covenants or 
conditions of this Lease to be observed or performed by Lessor, and no other assets of 
Lessor shall be subjected to levy, execution, or other procedures for the satisfaction of 
Lessee's remedies. 
ARTICLE 44 - Governing Law 
This Lease shall be governed by and construed in accordance with the laws of the State 
of Utah, without giving effect to the choice of law provisions thereof 
ARTICLE 45 - Guaranty 
Lessee's obligations hereunder shall be guaranteed, if required by Lessor, pursuant to 
any Guaranty Rider attached hereto. 
ARTICLE 46 - Exhibits; Incorporation by Reference 
Lessor and Lessee shall have the right to attach to this Lease other exhibits and riders 
as may be necessary. All exhibits and riders attached to this Lease are hereby incorporated 
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herein by reference and made a part hereof 
IN WITNESS WHEREOF, Lessor and Lessee have executed this Lease as of the day and 
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OPTION TO PURCHASE PROPERTY 
OPTION AGREEMENT made this 1st day of June, 1995, by and between Marie 
Bingham, hereafter referred to as the "Seller," and Randal Roberts hereinafter referred to as 
the "Purchaser." This option agreement is condit ional upon the Purchaser entering into a 
30 month lease agreement between the Seller and the Purchaser dated June 1, 1995 with 
respect to the property the subject of this Opt ion to purchase and further subjec to the 
condit ion that the said lease not go into default prior to the t ime this Opt ion may be 
exercised. 
1. In consideration of the sum of S 5,000 paid by the Purchaser to the Seller, the 
receipt of which is hereby acknowledged by the Seller, the Seller hereby grants to the 
Purchaser the right and opt ion, upon the terms and conditions hereinafter set forth, to 
purchase the property consisting of approximately 2.42 acres and located at 9825 South 
1300 East, Sandy, Utah (hereinafter called "Bingham Property"). The sum of $5,000 paid 
by the Purchaser to the Seller is the consideration solely for the granting of this opt ion, and 
such sum shall not be applied against any purchase price required to be paid by the 
Purchaser hereunder, and shall not be repaid to the Purchaser except as hereinafter 
specifically provided. 
2. If the Purchaser exercises the option to purchase the Bingham property on or 
before November 30, 1997, the purchase price shall be the sum of $865,000.00 in cash 
upon closing. Upon reciept of the cash sum of $865,000 in purchase of the Bingham 
property, the Seller hereby agrees to sell and assign and transfer to the purchaser for an in 
consideration of $10.00 two cement dolphins, a piano, organ and sound system located on 
the premises and described in the Commercial Property Lease of the opt ioned property as 
entered into between the Seller and Purchaser dated June 1, 1995. 
3. This opt ion to purchase the Bingham Property may be exercised by the Purchaser 
on or before November 30, 1997 fo l lowing which this opt ion shall terminate. 
4. In the event of the failure of the Purchaser to exercise this opt ion, or in the event 
of a default by the Purchaser after giving notice of the exercies of this opt ion, all money 
paid by the Purchaser to the Seller upon the execution of this agreement shall be retained 
by the Seller as consideration for the granting of this opt ion to the Purchaser, and all rights 
of the Purchaser under this Agreement shall terminate. 
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5. The closing under this agreement shall take place at 10 A.M. in the office of the 
Seller's anorneys, Delano S. Findlay 923 East 5350 South, Suite E, Salt Lake City, Utah, on 
the fifth day after the Purchaser's has obtained a preliminary title report which has 
identified that Seller has good and marketable or insurable title to the optioned property. If 
such fifth day falls on a Saturday or Sunday, the closing shall take place on the following 
Monday. 
6. At the closing, the Seller shall convey the property described in paragraph I to 
the Purchaser by good and sufficient warranty deed. 
7. It shall be the Seller's and Purchaser's mutual obligation to pay for the cost of 
closing and for any title insurance. 









FIRST AMENDMENT TO 
COMMERCIAL PROPERTY LEASE 
AND OPTION TO PURCHASE AGREEMENTS 
This amendment agreement dated this 1st day of June, 1995 by and between 
Marie Bingham, (hereinafter called "Lessor" or "Landord"), and Randal Roberts, or assigns, 
(hereinafter called "Lessee" or "Tenant.") is made as a modification or amendment to that 
certain lease agreement (hereinafter "lease") by and between the Lessor and Lessee dated 
the 1st day of June, 1995 and that certain Option to Purchase Property agreement 
(hereinafter "Option") made by and between the Lessor and Lessee also dated the 1st day 
of June, 1995, copies of which agreements are attached hereto as Exhibits "A" and "B" 
respectively and incorporated herein by this reference. 
Whereas, Lessee has agreed to enter into and effectuate the said lease and option 
agreements as of June 1, 1995, and 
Whereas, Lessee is seeking additional time within which to secure funding for a 
restaurant project which lessee contemplates constructing on the property described in 
and covered by the lease and option agreement, and 
Whereas, Lessor is willing to grant an extension of time for 90 days with respect to 
certain payments required under the lease and option agreements in order to grant lessee 
additional time to secure the initial funding necessary to complete his restaurant project. 
Now Therefore, in consideration of ten dollars and other valuable consideration, in 
hand paid the receipt of which is hereby acknowledged the lessor and lessee hereby agree 
to amend the lease and option agreement as follows: 
1. The lease agreement upon execution requires the lessee to pay, in addition to 
the base rental and any additional rental as set forth in Articles 4 through 6 of the lease, a 
security deposit pursuant to Article 41 equal to one months rent in the amount of 
$5,600.00. The Lessor hereby agrees to extend the time under the lease agreement 
within which the said security deposit must be paid for a period of ninety days from June 
16, 1995 or until September 16, 1995. 
2. The Option agreement requires the payment of 55,000 as the necessary 
consideration to option the right to purchase the property consisting of approximately 
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2.42 acres and iocated at 9825 South 1300 East, Sanav, Utan ano referred to in the said 
opt ion agreement as the "Bingham Property." The Lessor hereoy agrees to modifv the 
terms of the said option agreement to permit the lessee to pay S500.00 to secure the 
opt ion as of June 1, 1995 and to deter the balance of the required $4,500 tor a period ot 
ninety days from June 1 6, 1995 or until September 16, 1995. It is expressly understood 
by the Lessee that in the event the $4,500 amount is not paid on or before September 1 6, 
1995 all option rights to purchase the Bingham property as provided by the opt ion 
agreement shall terminate torthwith and the lessor shall retain the said $500.00 as 
l iquidating damages. 
3. Other than the modif ication of the provisions tor the payment of the security 
deposit under the terms oi the lease and the balance oi the full option price under the 
terms of the Opt ion Agreement, this amenoment ooes not amend or modify either the 
lease or option agreement in any other particular. 
In witness whereof the lessor and lessee have hereunto set their hand and seal as of 
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VliUtah, Inc. C1K0KEB) hereby agrees to modify tha Sola and 
£*eluaive Ueting datad October H , 1994 related to tha business 
known aa tha Hirechi Center* 
Itciuit the *erkttpleoe will not support tha price and tern 
of tha agreement, tha egree&tnt it being terminated. It ia 
tsrced thet if tha Owr>er«e> s«ll tHa Hirtchi Center prior to 
October 17. 1*96. the Ovnerfe) agree to pay BUOKIR ita Diniif>ui» 
Transaction fee of 18,000.00. 
BKOKEK end the undereigned Ovner<t) furthar releeee each 
other fro* *ny and all ebligeticne, olei»e and causae of action 
in any way erieinf from aald terminated agreement. On a periodic 
beeie, our buainaaa repreeentetivee will contact tha Qualified 
individuala who have been shown your property. Should anyone's 
intereet in purcheeing tha property rekindle, we will adviae you 
to determine if you »ay etill be interacted in telling* we 
retain tha right to a full Transaction Fee in the event that any 
one of theee individuala pureheee tha property within two years 
after the termination of the Listing Agreement, aa atated in the 
third paragraph of the Agreeaent. However, this dote not otan 





yorVRUtah, Inc. Owner 
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WHEN RECORDED, return to: 
ASHTON, BRAUNBERGER, POULSEN & BOUD, P.C. 
302 West 5400 South, Suite 103 
Murray, Utah 84107 
NOTICE OF DEFAULT 
NOTICE IS HEREBY GIVEN: 
That Attorney Robert J. Poulsen is Successor Trustee 
under a Deed of Trust dated the 3rd day of October, 1994, executed 
by Marie Bingham, as Trustor, to secure certain obligations in 
favor of Founders Title Company, as Trustee and Harvey C. Hirschi 
and Lois R. Hirschi as Beneficiary, recorded October 6, 1994, as 
Entry No. 5938920 in Book 7033 at pages 0568-0573 of official 
records in the office of the County Recorder of Salt Lake County, 
Utah describing land therein as: 
SEE EXHIBIT "A" ATTACHED HERETO AND INCORPORATED HEREIN 
BY REFERENCE 
Said obligations include a note of even date with the above 
referred to Deed of Trust for the principal sum of $600,000. 
The beneficial interest under such Deed and the 
obligations secured thereby are now owned by Harvey C. Hirschi and 
Lois R. Hirschi. 
Presently, the payment of $5,275.98 due June 1, 1995 has 
not been paid, plus attorney fees and costs (pursuant to Paragraph 
16 of the Trust Deed) which are presently $1,300.00, plus late 
charges of $1,312.70 (pursuant to the Trust Deed Note). 
A breach of and default in the obligations for which such 
Deed is secured has occurred in that payments have not been made 
as reguired. 
By reason of such default, Robert J. Poulsen, as 
Successor Trustee, and Harvey C. Hirschi and Lois R. Hirschi, as 
Beneficiary under said Deed of Trust, hereby declare all sums 
secured thereby immediately due and payable and have elected and 
hereby elect to cause the trust property to be sold to satisfy the 
obligation secured thereby. 
DATED this day of 
Rcrtbert J. PouWen, Successor Trustee 












On the )b 
ss 
day of ya l*~JC**?\ # 1995, personally 
appeared before me Robert J. Pouysen, th^jsigner of the foregoing 
instrument, who duly acknowledged-co me that he executed the same. 
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WHEN RECORDED, return to 
Marie Bingham 
9825 South 1300 East 
Sandy, Utah 84092 
NOTICE OF DEFAULT 
(This is Not a Notice of Termination of Lease) 
NOTICE IS HEREBY GIVEN: 
That pursuant to Article 30, (but not limited to such Article) of that certain Commercial Property 
Lease, dated June 1, 1995. Mr. Randall Roberts, the lessee thereunder, residing at 9889 So. Blosssom 
Dr. Sandy, Utah 84092, is in default of the provisions of the said lease and in default of that certain 
Deed of Trust, made a pan of the said lease, dated the 3rd day of Oaober, 1994, executed by Marie 
Bingham, as Trustor, to secure certain obligations in favor of Founders Title Company, as Trustee and 
Harvey C. Hirschi and Lois R Hirschi as Beneficiary, recorded Oaober 6, 1994, as Entry No. 5938920 
in Book 7033 at pages 0568-0573 of oflBcial records in the office of the County Recorder of Salt Lake 
County, Utah both of which describe the land, as part of the lease, set out in Exhibit "A" attached 
hereto and incorporated herein by this reference. 
The amount in default is $26,154.07 
The obligations in default under the lease include. 
Pursaunt to Lease Article 4: 
(a) the failure to make the base lease monthly rental amount for the months of June, July 
and August 1995, in the total amount of 516,800. 
(b) late penalties and interest is accordingly due in the amount of $1,092.00. 
(c ) late charges under the All Inclusive Deed of Trust are also due in the amount of 
$1,312.70 along with $1,300 in attorneys fees. 
Pursuant to Lease Article 5: 
(a) Pro rated 1995 property taxes $4,326.00 
(b) Utilities, including Utah Power, ($600.73); Mountain Fuel, ($60.18); White City Water, 
($150.46); Cottonwood Sanitary District, ($12.00) in the total amount of $823.37. 
Pursuant to Lease Article 41 and Amendment: 
(a) Security Deposit in amount of $500. 
The Lessor to whom the amounts are owed is Marie Bingham.. 
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A breach of and default in the obligations under the said lease has occurred in that payments have 
not been made as required. 
Further Notice: If by reason of such default, and the failure of the Lessee to esstablish the 
required escrow as provided under the lease agreement and to fund the escrow sufficient to pay 
amounts required under the All Inclusive Deed of Trust as provided in the lease agreement and should 
Robert J. Poulsen, as Successor Trustee, and Harvey C. Hirschi and Lois R. Hirschi, as Beneficiary 
under said Deed of Trust, elect to cause the leased property pursuant to the All Inclusive Deed of Trust 
to be sold such action shall constitute a cause of action for damages against the lessee under the lease. 
DATED this 16th dav of August 1995 
Marie Bingham, Lessor. / 
STATE OF UTAH ) 
)ss. 
County of Salt Lake ) 
On the day of August, 1995, personally appeared before me Marie Bingham, the signer of the 
foregoing Notice of Default, who duly acknowledge to me that she executed the same. 
fUr Ijlj j i u 
"Notary Public. Residing in Salt Lake County, 
State of Utah 
Exhibit "A" 
PROPERTY DESCRIPTION 
Beginning on the East line of a 100 foot street and the South line of a 66 foot street at a point South 0° 15* 35" 
East 33.00 feet and East 74.70 feet from the Northwest corner of the Southwest quarter of Section 9, Township 
3 South, Range 1 East, Salt Lake Base and Meridian, the true point of begining; thence South 0° 3 XT East 
along the East line of said 100 foot street, 435.60 feet; thence East 500 feet; thence North 0° 3* 0" West 435.60 
feet to the South line of said 66 foot street; thence West 500 feet to the true pont of Beginning. 
LESS AND EXCEPTING therefrom the followg described parcel of land: BEGINNING at a point South 0° 15' 
35 M East along Section line 33.00 feet and South 89° 58' 05 * East 368.28 feet from the Northwest corner of 
the Southwest quarter of Section 9, Township 3 South, Range 1 East, Salt Lake and Meridian, and running 
thence South 89° 58' 05" East 206.32 feet; thence South 0° 03' East 435.60 feet; thence North 89° 58' 05" West 






C95S South 700 East 
Sandy. Utah 34070 
My Commission Espiraa 
April 15. 1937 
STATE OF UTAH 
Acknowledgment and Agreement 
4[ J Iniiials | O.iij. ^ - , / ^ j . | fits No 
Memo Record of Showing JW 
Broker/Mi 
Business Nai 
ft ft/if C&i/T^i 
Submitted To 
Ccru>.iny Name 




City. Slnlo. Phono 
I/We. the undersigned prospective purchaser(s). hereby acknowledg^rTfceipt of Confidential Information about the business here described on the date indicated above 
PLEASE, do not contact owner or employees. / ^ ' ' ' ^ ^ 
In consideration of your haviny provided trie above information. I/We heieby ayiee, (1) not lo reproduce or divulge such inlounniion lo oiheis. except to secure iti«*it 
advice arid counsel, in which case l/we agree lo obtain their consent to maintain such confidentiality, and (2) lo conduct all further inquiries into the ahovn opportunities 
exclusively through ihe office of the above named broker, which l/we acknowledge to be the agency first providing such information lo me 
I/We understand iha! Broker has entered into a listing agreement or contract with the owner or their a u t h o r e d agent lo represent Ihe aforelki.-o ijnsim'ss'.vhi'-.h piovi«j'"s 
lor commission payment lo Broker 
I/We hereby agree lo retain in strides! confidence all information provided regarding the business listed above as being available lor sale and any inlormaiioni«»yaidin'j 
trie operation j^Uvame 
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9825 South 1300 East 
Salt Lake City, Utah 
May 8, 1995 
To: Mr. Randal Roberts 
Mr. Dairy, VRUtah Business Brokers 
Gentlemen, 
This letter is to advise you that I have retained W. David Weston to act as my agent with 
respect to any and all matters dealing with the leasing and/or other disposition of the property 
known as the Hirschi Center. 
Mr. Weston may be contacted: 
W. David Weston 
560 West 1700 South 
Salt lake City, Utah 84115 
Phone:(801)978-2415 
Fax: (801)978 0909 
Please deal with Mr. Weston directly. Please direct all future correspondence, inquiries or 
negotiable demands to Mr. Weston. 
Thanking you in advance for your cooperation and attention in this matter. 
Sincerely, 
Marie Bineham 
cc: W. David Weston 
Attorney Delano Findlay 
Marie Bingham 
9825 South 1300 East 
Salt Lake City, Utah 84092 
Phone: 553 9664 
£al Rasekh 
Coldwell Bankers 
2180 South 1300 East, Suite 140 
Salt Lake City, Utah, 84106 
D e a r ^ l , 
Thank you for your letter of September 13 explaining your sales ideas. Some of the 
concerns I have are listed below. 
At the time you sold my home as my broker you were awaie of my financial situation. I 
was divorced with still young children at home, unemployed and living in part off welfare. Prior 
to the time that you sold my home you approached me and tried to convince me to buy the 
Hirschi Center property , claiming it would be a live in business that would provide me 
employment. At the time you said you were interested in my being a partner in the Hirschi Centei 
purchase with your sister so she could come from Egypt. Later you determined that your sister 
could not leave Egypt. Nevertheless when this wasn't possible you were still aggressive that I 
purchase the property. I told you at the time that in my circumstances it was too high of risk. To 
convince me to make the purchase you told me because of your investigations of the money the 
business was making that you had made your Dad exempt from the listing as you were possibly 
interested in it for yourselves. 1 still was skeptical as I was not looking for an investment and 
certainly not one as large as this because it was way beyond my means. 
I was in a vulnerable position because you knew 1 wanted to sell my house and you knew 
that the equity was all I had. Yoilalso knew that 1 would have to get a full time job by fall m 
order to provide for my security. -Even though I felt the Hirschi Center was too high a risk, you 
convinced me to purchase it by stating that I should try it, work hard and that if anything went 
wrong that you would either buy it or would sell it in the spring with no commission. Each time I 
expressed my concerns and doubts you would reassure me that it was a great deal and it would be 
sold in the spring if it didn't work out. 
When 1 told you that I had never been in business for myself and certainly did not know 
the Day Care business you said this deal was perfect because Marlene Hirschi would stay and 
train me for awhile and since everything was already in place as a day care business, 1 could just 
walk in and take over. You also induced me to buy it by telling me that I could alternatively sell 
the front property in the future which would take away any risk. You also said that the business 
would be very profitable if I worked hard and got the day care enrollment up to 96 children. -I, 
expressed to you my concern as I looked into it that the price was too high and it looked rundown 
and would take allot of money to fix it up. I also told you that the purchase price was beyond my 
means because it would take every dime of equity 1 was getting out of my home. When I finally 
got the final figures It was obvious to me that I would not have near enough to pay the 5200,000 
required to close and you assured me several times when I said "1 don't have the money " that 1 
shouldn't worry about that now While you were in Egypt I decided 1 would not purchase this 
property unless it was reduced. When you rerunried you were very put out and you reminded me 
that Hirschi's were going to Russia and time was of the essence. There never was a time in all the 
discussion and final negotiations that I did not feel very pressured. You kept telling me that 1 
should just trust you. I told you that I had taJked to my brother and others who kept telling me 
the price was too high. You told me that you were well informed and your projections were 
certain that 1 could make the payments and a modest profit. 1 was very naive and lacking in any 
business experience. 
Finally, at closing when you knew I did not have the entire down payment you loaned me 
the difference through your company and arranged to have the Hirschi's defer the taxes and my 
first four months payments which left me also additionally obligated to them. I have since 
learned that if the Hirschi's were to foreclose you could bid in the remaining the purchase price. 
based on the second mortgage you took to get me into the deal. I have since assumed that the 
loan amount really came from the real estate commission (550,000) you obtained. All this 
occurred at the last minute at closing, and even though I was surprised I went along because I 
trusted in you. Later, I learned to my surprise, that when I had signed the closing papers I was 
also obligated to pay the HirschTs 52,000 for left over food. This was never explained to me. I 
thought I had been shown all the papers so I signed without reading each of them. 
Now, here 1 am a year later with my health broken and about to lose all 1 own if you don't 
sell this property quickly and get my money back. I believe this property was misrepresented to 
me from the beginning. In consideration of the promises you made to induce me to purchase I 
believe that you and Coldwell Bankers should buy the property from me and restore me to the 
same position 1 was in financially before you got me into this mess. 
In your letter you indicated the time you believed it would take to resellthe property. I 
have some concerns about the time because I believe you should be more aggressive or at least as 
aggressive as you were with me to get me to buy it. First it has taken over two weeks just to get 
a sign up in front of the Center. 1 also do not understand why the entire facilities of Coldwell 
Banker are not behind an aggressive sale of the Center. You have told me that only you can 
initiate newspaper adds and other forms of advertising. 1 didn't know I had only signed an 
exclusive with you and not Coldwell Bankers such that Coldwell Bankers resources would not be 
committed to making a sale? I can't wait six months to sell this property when at any moment it 
might be repossessed. It didn't take you six months the first time to sell it to me 
I am a trusting person, but it has gotten me into alot of trouble. Mistakes, I have made 
them, by myself and with the assistance of others like you and Randy Roberts who takes no 
HIR00046 
responsibility for the time and money it cost with His ill conceived attempts to purchase and 5nally 
for entering into a lease when he didn't have the means to pay the first months payment. 
I alone am taking the brunt of the circumstances leading up to this point in time. Others, 
who have promised support, now take no responsibility for their acuons. I don't want to be told 
thai I have Mrun down the Hirschi Center", because I have broken my back making capital 
improvements on the property by repainting the exterior and laying carpet in the residence. 
] worked myself, almost to death, in keeping the name of the Hixschi Center as a viable 
source for child care. 1 agonized over the Randy Roberts lease agreement which he so 
"conveniently walked away from*. I downsized the size of the day care based on the promises of 
Mr. Roberts to convert the Center to a restaurant with the help of his "investors/ 
Well, now that your sign is up please tell me what the moto "Every Day Until Its Sold1' 
means to me. What aggressive marketing tactics are you now to use for me that you originally 
used for Harvey and Lois Hirschi when you sold the property within a week of their sales 
contract. Is this motto a marketing ploy or just a catchy phrase, or will you utilize every tool you 
have to help out not only a person with a signed business contract, but also a "friend." 
As I said earlier, 1 believe that vou should buy the Center and restore me because of your 
involvement in my purchase. Please let me know, because I will now check in with your office 
"Every Day Until Its Sold" to inquire as to what is being done, and that will become my mono. 
Sincerely, 
Marie Bingham 
cc: Randy Roberts 
Harvey & Lois Hirschi 
Coldwell Bankers 
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RONALD S. GEORGE, Esq. (Bar # 7721) 
Attorney for Plaintiff 
3804 Highland Drive # 5 
Salt Lake City, Utah, 84106 
Phone:(801)272-5545 
IN AND FOR THE THIRD JUDICIAL DISTRICT COURT 




RANDAL ROBERTS, MICHAEL DRURY, VRUtah 
Inc., a Utah Corporation, KAL RASEKH, an ) 
individual, COLDWELL BANKER PREMIER ) 
REALTY, INC., a Utah Corporation, HARVEY C. 
HIRSCHI and LOIS R. HIRSCHI, individuals ) 
Defendant. ) 
Case No. 970901897cv 
PLAINTIFF'S ANSWERS TO 
DEFENDANT MICHAEL DRURY 
) AND VR UTAH, INC. 
FIRST SET OF INTERROGATORIES 
TO PLAINTIFF 
Judge: Timothy R. Hansen 
Pursuant to Rule 33 of the Utah Rules of Civil Procedure, the Plaintiff, through 
counsel Ronald S. George, hereby answers the defendants Michael Drury and VR Utah Inc. 
First Set of Interrogatories. 
In responding to any interrogatory, the Plaintiff does not concede the relevancy, 
materiality or admissibility of the interrogatory or of the subject matter to which the 
interrogatory refers. Plaintiff's response to each interrogatory is made subject to, and without 
in any way waiving or intending to waive, any objections as to the competency, relevancy, 
materiality, privilege or admissibility as evidence for any other purpose, of any of the 
information provided or referred to, or of any of the responses given herein, or of the subject 
#K 
matter thereof, in any proceeding. 
All answers contained herein are based only upon such information and documents 
as are presently available and specifically known to Plaintiff. Further independent discovery, 
independent investigation, legal research and analysis may supply additional facts and/or 
meaning to the known facts. The responses hereinafter set forth are given without prejudice 
to Plaintiff's rights to produce evidence of any subsequently discovered information. 
Whereas this case is still in early stages of litigation, and discovery and the defense of this 
case is ongoing, as this case continues to develop, additional or supplemental information 
may develop that is responsive to the following interrogatories and Plaintiff reserves the right 
to supplement her answers accordingly. Accordingly, Plaintiff responds to Defendants 
interrogatories as follows: 
ANSWERS TO INTERROGATORIES 
1. Please identify yourself fully, giving your full name, age, social security number, 
occupation, residence and business address, and if married, the name of your spouse. 
Answer to Interrogatory No. 1 Marie Bingham, See Amended Complaint § 7 which is 
incorporated herein by this reference. Mrs. Bingham is a full time Mother and works for 
"The Living Scriptures" as a part time salesperson. She works from her home and a carousel 
in the Cross Roads Mall. Ms. Bingham's social security number is 565560849. 
2. Please identify the 'friend'7 referenced in paragraphs numbered 61 and 62 of 
Plaintiff's Amended Complaint, including specifically: 
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a. The friend s full name, address and social security number; 
b. The friends occupation and place of employment; 
c. The nature and extent of the friend's involvement, if any, in any other matters or 
incidents referenced or described in the Amended Complaint; and 
d. Whether you intend to call the friend as a witness at trial in this matter. 
Answer to Interrogatory No. 2 
a(1). Stanley Spafford, 966 E. Tritoma, Ave. Sandy, 84094, Social Security Number 
unknown. 
a(2). Ron Orban, owner/manager of "On-Line Security;" 13842 Nth 65 Ave. 
Glendale, Arizona 85306, Social Security number is unknown. Who installed the 
emergency lighting at the Hirschi Center. 
b(1). Salesman for Utah Power and Light, Salt Lake City, Utah. 
b(2). Former owner and manager of "On-Line Security" in Salt Lake City, Utah, 
presently employed as a manager by First Security in Glendale Arizona. 
c(1). Mr. Spafford set up the accounts payable ledgers for the Plaintiff following her 
possession of the Hirschi Center. Mr. Spafford attended a meeting between Mr. and Mrs. 
Hirschi and the Plaintiff. The Plaintiff sought and received some advice from Mr. Spafford 
with respect to her purchase of the Hirschi Center. Mr. Spafford assisted the Plaintiff, shortly 
after the purchase in resolving some flood damage resulting from a plumbing failure. Mr. 
Spafford confronted Mr. Hirschi with respect to the condition of the Hirschi Center building 
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as a result of his involvement in the plumbing failure. Mr. Spafford advised the Plaintiff to 
immediately place the Hirschi Center for sale. He stated to the Plaintiff at the time that in his 
view the building had not been adequately maintained and the costs of maintenance and 
refurbishing were beyond her financial ability and that the value of the Hirschi Center had 
been misrepresented at the time of her purchase. 
C(2). Approximately one week following the Plaintiff's purchase oi the Hirschi Center 
The Plaintiff was informed by Defendant Rasekh that she was obligated to Coldwell Bankers 
for the amounts set out in a promissory note Plaintiff had signed at closing under the 
influence and direction of Mr. Rasekh. The Plaintiff then sought advise from Mr. Ron Orban. 
Mr. Orban visited the Hirschi center and installed security lighting at the Center for the 
Plaintiff. He expressed to the Plaintiff that the building was severely in need of maintenance. 
After explaining her financial circumstances to Mr. Orban, he advised her to immediately 
attempt to sell the Hirschi Center to reduce her losses. He directed her attention to an 
advertisement in the newspaper placed by Defendant VRUtah Brokers. Mr. Orban then 
dialed the number of VRUtah Brokers and upon taking the phone the Plaintiff spoke to 
Defendant Michael Drury. Mr. Drury then informed the Plaintiff that "he knew all about the 
Hirschi Center." The Plaintiff was advised that "If this is a business VRUtah can sell it for 
you." 
d. Yes. 
3. Please identify, with specificity, each representation made by VR Utah, or any 
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person associated with VR Utah, which you assert as a basis for your negligent 
misrepresentation claim. For each such representation, identify 
a. The person making the representation; 
b. The date, time, and circumstances under which the representation was made; 
c. The persons present at the time of the representation; and 
d. The specific factual basis upon which you base your assertion that the 
representation was false. 
Answer to Interrogatory No. 3: 
Representation No. 1. Defendant Drury represented to the Plaintiff that previous to 
her purchase he had considerable dealings with the Hirschi's with respect to their business 
conducted at the Hirschi Center and was fully informed as to all aspects of the business 
which the Hirschi's conducted at the Hirschi Center and therefore the value of the Hirschi 
Center Business and he stated "lets get your money out and make you a profit." 
a. Michael Drury. 
b. See Answer to Interrogatory No. 2c(2) above. This representation was made to 
the Plaintiff on the phone at the time Mr. Orban called VRUtah and in the follow up meeting 
held on or about October 1 7, 1994 at the Hirschi Center. 
c. Michael Drury, Mr. Ron Orban and Mr. Darryl Bingham, who's address is 806 East 
Kent Drive, Mesa, Arizona, 85204. 
d. Mr. Drury was not informed as to the value of the Hirschi Center Business or that 
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through either his efforts or VRUtah efforts she would get her money out and make a profit. 
Representation No. 2. Defendant Drury represented to the Plaintiff that as a result of 
his prior dealings with the Hirschi's he had in his possession a large file of facts, figures and 
financial information he had both researched and obtained with respect to the Hirschi 
Center, its business and real estate. 
a. Michael Drury. 
b. This representation was made to the Plaintiff both on the phone at the time Mr. 
Orban called VRUtah and in the follow up meeting held on or about October 17, 1994, 
between the Defendant Drury, the Plaintiff and her son Darryl Bingham, at the Hirschi 
Center. 
c. Michael Drury, the Plaintiff, Mr. Ron Orban and Mr. Darryl Bingham. 
d. Mr. Drury did not have in his possession a large file of facts, figures and financial 
information respecting the Hirschi Center business and real estate. Mr. Drury had not 
personally conducted extensive research respecting the Hirschi Center business and real 
estate. 
Representation No. 3. Defendant Drury represented to the Plaintiff that the Hirschi 
Center day care and wedding reception business along with the real estate had a commercial 
value of $1,000,000. 
a. Michael Drury. 
b. This representation was made at a meeting held on or about October 17, 1994. 
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c. Mr. Drury, the Plaintiff and Mr. Darryl Bingham. 
d. Mr. Drury was not informed as to the value of the Hirschi Center Business and real 
estate. 
Representation No. 4. Michael Drury represented to the Plaintiff that VRUtah 
Brokers in making an earnest and continued effort could easily sell the Hirschi Center 
business and real estate within three months and certainly before the end of January 1995. 
a. Michael Drury. 
b. This representation was made at a meeting held on or about October 1 7, 1994. 
At this meeting the Plaintiff fully disclosed her financial circumstances to Mr. Drury and 
stated she was unwil l ing to enter into a listing agreement with VRUtah for longer than three 
months. 
c. Mr. Drury, the Plaintiff and Mr. Darryl Bingham. 
d. Mr. Drury had no basis in fact to support this representation. 
Representation No. 5. Michael Drury represented to the Plaintiff that he required her 
to sign a one year listing because only then would his employer VRUtah Brokers expend 
significant amounts of advertisement money to expose the business and property for sale. 
a. Michael Drury. 
b. This representation was made at a meeting held on or about October 17, 1994. 
At this meeting the Plaintiff fully disclosed her financial circumstances to Mr. Drury and 
stated she was unwil l ing to enter into a listing agreement with VRUtah for longer than three 
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months, but would only do so based on his representations of the financial involvement and 
earnest commitment of his company and his agreement that if the business and property 
were not sold within three months, a condition that the Defendants had not made an earnest 
and continued effort to sell the business that she would be released from the agreement. 
c. Mr. Drury, the Plaintiff and Mr. Darryl Bingham. 
d. Mr. Drury had no basis in fact to support this representation. 
Representation No. 6. Defendant Drury represented to Plaintiff that if for any reason, 
including, but not limited to, the fact that the Defendants were not earnest in their attempt to 
sell the business and the property as represented, such that the business and/or property were 
not sold by February 1, 1995 he would personally guarantee that the listing agreement 
would be immediately terminated. 
a. Michael Drury. 
b. This representation was made at a meeting held on or about October 17, 1994. 
At this meeting the Plaintiff fully disclosed her financial circumstances to Mr. Drury and 
stated she was unwil l ing to enter into a listing agreement with VRUtah for longer than three 
months. 
c. Mr. Drury, the Plaintiff and Mr. Darryl Bingham. 
d. Mr. Drury had no intention of terminating the listing agreement at the end of three 
months if the property were not sold. 
Representation No. 7. Mr. Drury represented to the Plaintiff that if the Hirschi Center 
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was not sold prior to the time the first trust deed note payments were due that, such event 
would evidence the fact that the Defendants had not made and earnest and continued effort 
to sell the business and real estate and Plaintiff would be released from the listing agreement. 
a. Michael Drury 
b. This representation was made at a meeting held on or about October 17, 1994. 
At this meeting Mr. Darryl Bingham advised the Defendant Drury that if he did not complete 
the sale within three months as represented that the Plaintiff would be near bankruptcy. Mr. 
Drury then stated "that's right, that is why we wi l l either have it sold or wi l l release the 
listing/' 
c. Mr. Drury, the Plaintiff and Mr. Darryl Bingham. 
d. Mr. Drury had no intention of terminating the listing agreement when the first 
payment of the trust deed note became due. 
Representation No. 8. Michael Drury represented to the Plaintiff that VRUtah had an 
extensive list of customers who were available to purchase the Hirschi Center. 
a. Michael Drury 
b. This representation was made at a meeting held on or about October 17, 1994. 
c. Mr. Drury, the Plaintiff and Mr. Darryl Bingham. 
d. VRUtah did not have an extensive list of customers who were available to 
purchase the Hirschi Center. 
Representation No. 9. Michael Drury represented to the Plaintiff that he would 
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earnestly devote his full time in a continuing effort to sell the Hirschi Center business and 
real estate with the next following three month period. 
a. Michael Drury 
b. This representation was made at a meeting held on or about October 1 7, 1 994. 
c. Mr. Drury, the Plaintiff and Mr. Darryl Bingham. 
d. Michael Drury did not intend to nor did he at all devote any reasonable effort to 
sell the Hirschi Center business and real estate with the next following three month period. 
Representation No. 10. Defendant Drury represented to the Plaintiff that he had the 
education and experience to evaluate and would fully evaluate all potential purchasers as to 
their financial stability and managerial capacity on behalf of the Plaintiff. 
a. Michael Drury 
b. This representation was made at a meeting held on or about October 1 7, 1994. 
c. Mr. Drury, the Plaintiff and Mr. Darryl Bingham. 
d. Michael Drury did not have the qualified education and experience as represented 
nor did he intend to nor did he evaluate and would fully evaluate all potential purchasers as 
to their financial stability and managerial capacity on behalf of the Plaintiff. 
Representation No. 11. Defendant Drury represented to the Plaintiff that as part of his 
earnest and continuing effort to sell the Hirschi Center business and real estate he would 
produce a sales brochure at no cost to the Plaintiff to aid in the sale of the Hirschi Center 
which would include an ariel photograph taken from an airplane to illustrate the 
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advantageous location of the Hirschi Center for the business being conducted. 
a. Michael Drury 
b. This representation was made at a meeting held on or about October 1 7, 1994. 
c. Mr. Drury, the Plaintiff and Mr. Darryl Bingham. 
d. Michael Drury did not intend to and did not produce a sales brochure to aid in the 
sale of the Hirschi Center and did not take or cause to be taken any ariel photographs. 
Representation No. 12. The Defendants represented to the Plaintiff that they sell 
more business in Utah than anyone. 
a. Defendants Michael Drury and VRUtah 
b. This representation was made at all times pertinent hereto. 
c. Mr. Drury, the Plaintiff and Mr. Darryl Bingham. 
d. The Defendants do not sell businesses in Utah at the stated rate. 
Representation No. 13. Defendant Drury represented to the Plaintiff that VRUtah as 
part of its earnest effort to sell the Hirschi Center business and real estate would select from 
its customer data base only qualified buyers and would advise against any sale 
disadvantageous to the Plaintiff. 
a. Michael Drury 
b. This representation was made at a meeting held on or about October 17, 1994. 
c. Mr. Drury, the Plaintiff and Mr. Darryl Bingham. 
d. Michael Drury did not have the requisite customer data base nor any qualified 
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buyers in a data base and such buyer as he did present was wholly unqualified and any sale 
made to such buyer would have been disadvantageous to the Plaintiff. 
Representation No. 14. On or about March 1, 1995, Defendant Drury represented to 
the Plaintiff that he had met with Randall Roberts whom he had as a buyer and who was 
ready to make an offer advantageous to the Plaintiff. 
a. Michael Drury 
b. This representation was made to the Plaintiff in response to her letter of listing 
termination dated February 22, 1995, as sent to the Defendants. 
c. Mr. Drury and the Plaintiff. 
d. Randall Roberts was wholly unqualified as a buyer and the offer of Mr. Roberts 
was disadvantageous to the Plaintiff. 
Representation No,, 15. On or about March 1, 1995, Defendant Drury represented to 
the Plaintiff that he needed 30 days within which to close a sale to Mr. Roberts, but required 
in order to do so an amendment to the listing agreement reducing the amount of the sale 
price to accommodate an immediate sale to Mr. Roberts, his qualified buyer. 
a. Michael Drury 
b. This representation was made to the Plaintiff in response to her letter of listing 
termination dated February 22, 1995, as sent to the Defendants. 
c. Mr. Drury and the Plaintiff. 
d. Randall Roberts was wholly unqualified as a buyer and the offer of Mr. Roberts 
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was disadvantageous to the Plaintiff. 
4. Please identify, with specificity, each contractual provision you claim has been 
breached by VR Utah, including specifically: 
a. The contractual duty or provision breached; 
b. The manner in which you believe it to have been breached; 
c. The date upon which you believe the breach occurred; 
d. The date upon which you discovered the alleged breach; 
and 
e. How you were harmed by each breach you allege occurred. 
Answer to Interrogatory No. 4 
a. (1). Failed to make the represented earnest and continued effort to sell the 
Hirschi Center business and real estate within the time and under the circumstances as 
defined and represented. 
(2). Upon breach of the agreement at the end of three months as defined by the 
failure to sell the Hirschi Center business and real estate within the time and under the 
circumstances as represented - refusing and failing to cancel the listing agreement. 
(3). Breach of the Implied-in-law Covenant of Good Faith and Fair Dealing 
governing the conduct of the Defendants as between them and Plaintiff. 
b. Defendants breached the promise made to earnestly and continuously fulfil l all of 
the above identified representations as defining their continuing efforts to find a buyer for the 
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Hirschi Center and real estate as set out in the answers to Interrogatories numbers 1 through 
1 5 above which are incorporated here by this reference. 
By virtue of the Defendants representations of experience, ability and knowledge 
respecting the Hirschi Center business and real estate as a necessary part of their earnest 
effort and the definitions provided the Plaintiff as to their earnest and continuing efforts to 
market the Hirschi Center, the Defendants Michael Drury and VR Utah Brokers occupied a 
position of trust and as a fiduciary to the Plaintiff. This is particularly true where the 
Defendants were fully apprized as to the Plaintiffs financial circumstances, in particular, her 
inability to either service the contract debt respecting the Hirschi trust deed and note and 
that the business had a negative cash flow and that she had no means to provide any 
operating capital to support the business and therefore was in desperate circumstances such 
that the sale of the business and real estate had to be consummated with the three months 
following the listing and certainly prior to the first payment on the trust deed note. 
By failing to live up to their defined covenant of earnest and continued effort the 
Defendants were obligated and had a duty to release the Plaintiff from the listing agreement 
three months immediately following October 1 7, 1998 and certainly prior to the date of the 
first trust deed payment due from the Plaintiff to the Hirschi's. 
The listing agreement also contained the Implied in Law Covenant of Good Faith and 
Fair Dealing governing the conduct oi the Defendants as between themselves and the 
Plaintiff. Accordingly the Defendants were obligated to deal fairly and in good faith with the 
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terminate the listing agreement where both the three months selling period had ended and 
the first payment of the trust deed note had become due, upon the breaches as aforesaid. 
c. The breaches to the listing agreement were ongoing where the Defendants never 
fulfilled their commitment to earnestly and continuously market the property under the 
standards they set for themselves. 
d. On or about February 22, 1995 and again on or about April 3, 1995. 
e. The Plaintiff's lost the opportunity to sell the Hirschi Center timely before her first 
trust deed note was foreclosed which resulted in the loss of her entire investment. 
Furthermore, she was prevented from acting timely upon a guarantee made to her by the 
original listing broker, Defendant Rasekh, who refused to honor his commitment to 
safeguard the Plaintiff because of the listing with the Defendants VRUtah and Michael Drury. 
Based on Defendants negligence and breach of contract as described above Plaintiff 
has been damaged in an amount to be proved at trial but which is reasonably expected to be 
in excess of $250,000, plus interest at the legal rate. 
5. Please identify, with specificity, the means by which you believe VR Utah 
breached any fiduciary duty and the harm you suffered as a result of such a breach. Include 
a separate response for each specific fiduciary duty you claim has been breached and 
identify what you claim to be the source of each specific fiduciary duty. 
Answer to Interrogatory No. 5 
See Answer to Interrogatory No. 4. At all times relevant hereto as set forth in the 
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answers to Interrogatories above, there existed a M I . I I H '.hip nl i between I'l 11 nil ini l 
De fendan t whereby Plaintiff reposed I ler trust at id conf idence <»i"i l lie pmmr.< 
representations, act!- i^ h< i.< *:\ f . JH i t ) , <tnd i.ML-grity of the Defendants, tl lereby c i td t i r ig a 
f iduciary di i ty owed by the Defendant *> "' Plaintiff. * " :" . - i * » « u rei< the 
Defer id; *i its } \ t MI \\\ .in .mil * now :.edgeable :•.. • . ' -"' wa c \**u~Mv wnsophistit ati-d in 
busir less matters i n l u i1 • < -i v: ^ i n e s s 
and Ilei subsequent attempts to sell the bame w< M 
and abi l i ty levels. 
The above promises and representations as made by tl le Defendants to the Plaintiff 
v «.<"H" IILMI'I n i t l tn i i i l l i i" intent to perform and were made to mislead the Plaintiff to ii idi ice 
Plaint i f fs (t ' l i . i i i i t M\ n no 1 i i i i i i»ni \<
 cii Id l ing agreement. > 'T^ r the 
Plaintiff acted, si le was ui tawai e of tl \e Defendant* ' f i i " imn« i i in \ m il m ii'lm pi in i " 
made. PLiintiff just i f iably relied and acted in justi f iable reliance upon the representati 
promises and inducements made as set fort! i above. 
ii l i t ase si.ilt v* i l l i spr< if icitv *hr fornml ha*ir \~7~r ! * ' vou .iK relying in 
denvmp an\ i r q i h I i iml HIM ml in i- r i Kequest for 
Product ion of Documents to Plaii it iff served < -n e\en t\,\U In lev lh. 
Answer to Ii interrogatory No. b. No requests were denied. 
7. Please state w i l l i specific!! y tl w facti lal basis upon w h i c h you are relyii ig in 
deny ing any request conta ined in Michael H ,rv' and VR Utah's First Request for 
17 
Admissions to Plaintiff served on even date herewith. 
Answer to Interrogatory No. 7 
REQUEST NO. 3: Admit that Plaintiff Marie Bingham read the original document, 
as set forth in Exhibit A, before she signed the original document set forth in Exhibit A. 
Interrogatory Response to 3: The Plaintiff did not fully read and did not comprehend 
the import of the documents, but relied with trust on the honesty and integrity of the 
Defendants representations made in clarification of the document. 
REQUEST NO. 4: Admit that Plaintiff Marie Bingham, prior to signing the original 
document set forth in Exhibit A, understood all the terms and provisions of the parties, 
agreement, as set forth in Exhibit A. 
Interrogatory Response to 4: See response to No. 3 above. 
REQUEST NO. 8: Admit that Plaintiff Marie Bingham was not acting under any fraud 
when she signed the original of the document set forth in Exhibit A. 
Interrogatory Response to 8: At the time of the execution of the original document 
(Exhibit "A7) and on several occasions since the Defendants and each of them by their agent 
Defendant Drury, orally and in writ ing intentionally made misrepresentations of material 
facts stating to the Plaintiff, among other things, the representations set forth in Answer to 
Interrogatories No. 1 through 15 above. These representations were false. When 
Defendants negligently made the representations or omissions with the intent to defraud and 
induce Plaintiff to commit to a one year listing agreement. At the time Plaintiff acted in 
18 
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re l i a i ic e : i i tl le n ?p resei it; i t ic i i i il laii mfil f Jiicl i :: t il r ic 'W it le representations were^false and 
bel ieved tl ley were tru '1 CI i i n II i " H « n*i i j f I I i I i i m l ,n "< -ill n iMiii|iri| |< 
rel iance upon u.^ ;f j t i , o; .he representatioris w l le i \ Pld in im eruerei. 
agreement and aiiy inod i f ica t ion to the l ist ing agreement. 
REQUEST N O . ° : *••"! '* M .-• r' ' *rr v . . i : . B ingham was not act ing in tder any 
-
 t - « -. • . . * - ? . < - f « . - * I,J . ,.i ;; » < c^r '-mrnt sot *~rth in Exhibit A 
; . i ove, and Answers to 
Interrogatories 1 u.,uugli ) j nbuve which are incc. 
REQUEST NO. 17: Admit that Plaintiff Marie Bingham reads each and eveiy 
contract she signs prior to signing. 
I i ih in »}.";,th i y Response to 1 ' I lit1 Plaintiff reads some contracts and does not icari 
oft lers * -
experience and depending on Iler reliarice upori tn 
persons with whoi i i si ie is dealing. 
DATED this 9th Da> c >f September, 1998. 
A 
UAJL+JXL 
Ronald S. George, Atlorney for Plaintiff 
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VERIFICATION 
I, the undersigned say: 
I am a party to this action and ! know the contents of the Plaintiff's Response to the 
First Set of Interrogatories of Defendants Michael Drury and VRUtah, Inc. and Requests for 
Production of Documents. The matters stated therein are true of my own knowledge except 
as to those matters, if any, which are stated on information and belief, and as to those 
matters, I believe them to be true. I declare under penalty of perjury that the foregoing is 
true and correct. 
Executed this 10th day of November, 1998, at Salt Lake City, Utah. 
A / / / I L J 6 / ^ / * ^ 
arie Bingham 
CERTIFICATE OF SERVICE 
The undersigned, hereby certifies that on the 10th Day of September, 1998, a true and 
correct copy of the foregoing Answers to Defendants' Michael Drury and VR Utah Inc., First 
Set of Interrogatories mailed, postage prepaid, to the following: 
Phillip W. Dyer 
Kevin C. Timken 
221 Kearns Building 
136 South Main Street 
Salt Lake City, Utah 84101 
Douglas Matsumori, Esq. 
John W. MacKay, Esq. 
79 South Main Street 
P.O. Box 45385 
Salt Lake City, Utah 84145-0385 
Raymond D. Etcheverry, Esq. 
PARSONS, BEHLE & LATIMER 
210 South Main Street, Suite 1800 
P.O. Box 45898 
Salt Lake City, Utah, 84145-0898 
Perrin R. Love 
CAMPBELL, MAACK & SESSIONS 
One Utah Center, Thirteenth Floor 
201 South Main Street 
Salt Lake City, Utah 84111 -2215 
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Business Resource Center 
tab 
VKUtah, Inc. 
£242 Callage Ottvc, tiriu $$Q 
hm Lake City, W * h &4i2S-?e$3 
&/j /*TSS fl^Ortf7U6g * ,Vfg>OJL^s A-JO ^ Q ^ r v T K W S ' BuSViFSS V*LUAT>QN£ 
DATE 1 9 9 : 
M . ~ * - •• ^ : : » * * J R Y 
'*>• • i lRSCHT CENTER 
D e a r S * r v*- -
Let this letter serve as the confirmation of our understanding 
regarding a co-listing agreement between Consolidated Realty Group 
(CRG) and VKUtah , In* , (VR} i :>n the above referenced property. 
VR will accept a three per cent {3%} commission of the 
total selling price for the listing side ±T CRG or another 
real estate company Bells the Hirechi Center. The remain-
ing seven ?&r cent \l*i) will be divided as CRG sees fit. 
2 I f VR s e 11 s the Hirschi i' v n l e r , t h«j i i •; : x p e r c € n t ( S X ) 
vi 1,1 be paid to VR, wi i h HVG j-elairunp four .per cent <4%). 
3- VR will accept a three J M et,ul (3%) commission of the 
total selling, price for the listing side if ORG sells the 
Hirschi Center, with CRG retaining the remaining seven per 
cent {1%) as t hei r comniasio* * 
^. With the seller's permission, CivU wu L .. p]act & *"FUk y/•.:,* 
sign in front of the Hirschi Center, find CRG will t&lte of 
A 1 1 necessary advertising on the rev.
 s. 
If yo-u are in agreenont, please acknowledge below, Thanfc you for 
ywr assistance in this trenQaetioo. 
•Si no ©rely , 
Michael Dr> or V3lJi;ah, 
Consolidated Really G roup 
/ 
-M b y UJJL^^L^L} /x- f£-
OTHER VP.Uteh INC. OFPICSS: 
3-»9 South 200 East, Suite 370 
Si=;t Lcike City, Ulah 24111 
601-532-1530 
Fa>: 601-522-154] 
B u t e 
200 25th Sir***, Suite t()2 
Ogcfcn, uun fi*4Ci 
801-621-2333 (SLC) 621-C24T 
Fax:3Gl-S2f-2336 
; E X H I B I T 
|J^V<^-xv>^ I 
75Scir . f t 100 5£3t*2D 
St. G^or-G, Utah 6477C 
9oi-€2e-ee2s 
Fax:301-52S-f5683 
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III. START-UP BUDGET i " 
I MANAGEMENT ANALYSIS - " 
V. SITE ANALYSI i " I I IIS IS Mil" PI AW " 
\ . OTHER INFORMATIMII Mil Rl S I (M INI 
STORY" 
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WARNING AND DISCLAIMER 
Investing in a restaurant of any kind can be a highly 
speculative and risky investment. THERE ARE NO 
GUARANTEES that you will get any or all of your 
investment back. Please invest at your own risk. 
i i n n v • 
RANDALL'S 
STEAKS 
MISSION SI AILMENT 
Consistently produce and serve the highest quality food and 
beverage in a relaxed and friendly atmosphere giving only the 
best service to every customer in an environment where the 
employees feel secure and satisfied. 
GOALS 
Become a "World Class" restaurant known for top quality 
food and beverage, excellent service and immaculate 
cleanliness. 
Establish a working environment that will attract and retain 
top caliber employees working together as a cohesive team. 
Reach or exceed a net profit before tax percentage of 2 0 % of 
sales in the second full year of operation while averaging 





In establishing a "World Class" restaurant three ingredients 
are necessary; consistent high quality food, superior service 
and a fantastic location. 
RANDALL'S will be an independent restaurant featuring the 
best steaks, seafood and chicken entrees in the Salt Lake 
Valley and will serve them at its unique hillside location 
overlooking the Valley, in an upbeat and relaxing atmosphere. 
The restaurant wil l be open six days per week for dinner and 
accommodating groups up to 100 for special occasions. 
RANDALL'S wil l be housed in an existing building that has 
over 6000 square feet located in the highest per capita zip 
code in the State of Utah. 
The beef will be aged at least 21 days and all entrees will be 
grilled over a hot bed of mesquite charcoal. Entrees will be 
supplemented wi th various types of fresh cooked potatoes 
and a side of vegetables. A crisp garden salad and hot 
homemade dinner rolls will accompany each entree. 
RANDALL'S wil l seat 200 guests who will be surrounded by a 
pictorial history of the State of Utah, who wil l feel 
comfortable dressed for the theater or more casual, if desired. 
The property has plenty of room for future expansion wi th 
almost 2.5 acres of ground and an additional 3300 square 
foot existing building that can become space for a bar, private 
dining or other uses. 
RANDALL'S 
STEAKS 
START UP BUDGET 
Architect, Engineer, Leasehold, Signage 
Equipment (kitchen, front end, computer) 
Working Capital 
Landscape, Parking repair, Street work 
















TOTAL INVESTMENT REQUIRED $ 600,000 
RANDALL'S 
STEAKS 
MANAGEMENT ANALYSIS - THE PLAYERS 
RANDALL'S will be managed by an experienced management 
team consisting of a General Manager, the Restaurant 
Manager and the Chef. 
The General Manager will be responsible for overall 
management of the Restaurant including financial performance 
according to budget, hiring and motivating the restaurant 
manager and chef, keeping the restaurant in compliance wi th 
all governmental regulations, planning for future developments 
and changes and other general supervision requirements. 
The Restaurant Manager wil l be responsible for the "front 
end" of the restaurant including overseeing of the wait staff, 
hostesses and valet parking to ensure the highest quality 
service in the Valley. The manager will also be responsible for 
the general upkeep of the physical facilities and other day to 
day needs of the business. 
The Chef will be responsible for the "back end" of the 
restaurant. The chef will manage the kitchen staff to ensure 
the highest standards of quality and cleanliness. The chef wil l 
also be responsible for purchasing and inventory control. 
GENERAL MANAGER - RANDAL ROBERTS has over 16 years 
in commercial banking. During his banking career he has 
financed various restaurants ranging from $3mm plus in sales 
downward. Currently, he manages a department for a Utah 
bank wi th 30 employees and approximately $4mm is sales. 
Management Analysis Continued 
RESTAURANT MANAGER - FOREST OLIVER has over 22 
years of restaurant experience including 12 years of 
management experience. He has managed and worked at a 
Chart House restaurant in Honolulu for 16 years and has 
managed up to 50 employees and had annual revenue of 
$6mm. Additionally, Forest has opened 3 new restaurants, 
one on Maui, one in Honolulu and one in San Francisco. 
CHEF - JEFFREY DEJONG, C.E.C. has over 20 years 
experience in the culinary field and has been head chef at 
various ski resorts and country clubs in the Salt Lake area. 
Jeff is an instructor in the Salt Lake Community College 
Culinary Arts Program and is Chairman of the ACF Beehive 
Chef's Association Apprentice Chefs Program. Jeff was 
awarded Chef of the Year in 1991 and received the 
President's award in 1994. 
In addition to the management team listed above, an 
agreement has be obtained wi th a steak resturant in Texas to 
train the management team in the "secrets" that has been 
theirs for over 40 years of successful resturanting. This Texas 
steakhouse has similar prices and top quality food and is one 
of the premier steak houses in Texas. 
RANDAL ROBERTS 
SANDY, UTAH 84092 
801-576-0656 RESIDENCE 
QUALIFICATIONS SUMMARY 
Over sixteen years of solid financial management in the banking 
industry involved specifically in commercial lending, international 
banking, branch manager, and real estate lender. 
Skilled In: 
* Developing goals and objectives 
* Negotiating sound solutions for profit 
* Building trust and motivating employees 
* Using innovative ideas to improve procedures 
* Analyzing financial data 
* Making tough business decisions 
CAREER HIGHLIGHTS 
VICE PRESIDENT 1993 - Present 
Manager International Banking 
First Security Bank 
Salt Lake City, Utah 
Manage over 30 employees in a multi-state international banking group 
wi th over $230mm in international credit relationships. Improved net 
profit over 100% in the first full year. 
VICE PRESIDENT 1991 - 1993 
Manager International Banking 
West One Bank 
Salt Lake City, Utah 
Assumed management of the bank's International department under 
distressed circumstances. Managed nine employees and $70mm to 
$80mm of International monetary transfers monthly and $15mm plus, 
in letters of credit, both import and export. 
RANDAL ROBERTS PAGE 2 
Vice President 1984 - 1990 
Senior Branch Officer 1988 - 1990 
Gross Bank, N.A. 
San Antonio, Texas 
Expanded portfolio over 3 0 0 % from $5mm to $16mm in five years. 
This was accomplished under extremely adverse economic conditions. 
Regularly selected by senior management to present concepts and 
ideas to motivate employees. 
Vice President 
Credit Officer 
Frost National Bank/Liberty Frost Bank 





Developed and implemented a computerized financial analysis spread 
sheet which expedited the credit granting process. This process was a 
new and innovative approach. 
Volunteer Chairman 1988 - 1990 
Board Member 1986 - 1990 
YMCA of San Antonio 
Motivated teams of volunteers to aggressively raise funds for the San 
Antonio YMCA. Set records three consecutive years exceeding 
estimated goal by 4 0 % the second year. 
Was presented a coveted community award for top fund raiser for the 
YMCA 1990; which had a $5mm budget. 
EDUCATION AND PROFESSIONAL TRAINING 
Bachelor of Science, Business Management 
Brigham Young University (1977) 
Formal Bank Credit Training (1979 & 1992) 












10900 Pleasant View Drive 
Sandy, Utah 84092 
(801)571-5956 
Seeking a challenging position in restaurant management 
with a progressive and result-oriented organization. 
Over sixteen years experience as head waiter and 
assistant manager of multi-state three star restaurant. 
Performed all training, setup and initiation in opening 
three new restaurant locations. Owned and operated 
successful janitorial cleaning service for five years. 
Owned and operated successful floor 
treatment/handyman service for two years. Assistant 
manager of franchise restaurant for one year. 
Chart House Restaurant 
Honolulu, Hawaii 
Trained, scheduled and supervised 50 personnel in all 
aspects of food service, customer service, restaurant 
preparation, operation and cleaning. Performed opening 
and closing of restaurant, monetary accounting, and 
provided chefs with menu inputs. Traveled to Maui and 
San Francisco to train and prepare staff prior to and 
during restaurant opening at those locations. 
Janitorial cleaning Service 
Honolulu, Hawaii 
Performed interior and exterior cleaning service for 
numerous major businesses and restaurants in the 
Honolulu area. Supervised and trained over twenty 
personnel in all aspects of commercial building and 
exterior cleaning. Directed all payroll, inventory and daily 
supply activities. 






Owner/Operator OWCO Floor Treatment and Handyman Service 
Salt Lake City, Utah 
Performed all aspects of floor anti-slip treatment and 
handyman services. Estimated, scheduled and provided 
material support for all contracted jobs. 
Assistant Manager Pancho Villa Restaurant 
Salt Lake City, Utah 
Hired, scheduled, trained and supervised 35 personnel in 
service of all meals, including over 650 meals on 
weekends. Provided customer service and all monetary 
accounting procedures. 
JEFFREY JAMES DEJONG, 
11257 South 1700 East 
Sandy, Utah 84070 
(801)571-4766 
OBJECTIVE: Career position in the culinary field in which my professional skills and experience 
would serve to benefit my employer while allowing myself further career advancement. 
SUMMARY O F QUALIFICATIONS: Professional individual offering a diversity of skills and 
qualifications in the culinary field. Areas of expertise include all facets of kitchen operations and 
management, personnel supervision and training, ice carving and Garde-Manger. 
EXPERIENCE: 
1991 -Present Willow Creek Country Club, Sandy Utah 
Executive Chef 
1993 -Present 
Responsible for daily operations of banquet and kitchen facilities. These include ordering 
supplies, budgeting labor and food costs, and scheduling and training staff. Created new 
menus and assisted in design of new kitchen in 1991. 
Ice Art, Sandy Utah 
Owner/Desiener-Carver 
1990-Present 
Established ice sculpting business serving major hotels, resorts, restaurants, commercial 
clients and banquet halls. Direct and control all facets of business operations including 
designing and carving, marketing of services, budgeting and client relations. 
Salt Lake Community College Culinary Arts Program 
Instructor 
1989-1991 
Design curriculum and instruct apprentice chefs in basic and advanced food preparations 
as well as Grarde-Manger. 
Oakridge Country Club, Farmington Utah 
Executive Chef 
1980-1989 
Responsible for daily operations of kitchen and banquet facilities. These included menu 
p'anning, equipment purchasing, ordering supplies, "or.trolliiig Iab?r and food costs, staff 
training and scheduling. Planned new kitchen in 1989. 
Snowbird Resort, Snowbird Utah 
Held several positions of increasing responsibility culminating in the Convention Center 
Chef position of the Cliff Hotel. Responsibilities of this position included all banquets 
within the Snowbird Resort, Plaza Brunch and all ice carvings. Budget for labor and food 
costs. Controlled all ordering, hiring, training and scheduling of kitchen staff. 
Jeffrey J. DeJong 
AWARDS AND PROFESSIONAL ASSOCIATIONS: 
Chairraan - ACF Beehive Chefs Association Apprentice Chefs Program 1990 - Present 
Beehive Chefs Association 1984 - Present 
Presidents Award 1994 
Professional of the Year 1992 
Chef of the Year 1991 
Best of Show Silver Medals 1989 and 1990 ACF Sanctioned Competitions. 




The Restaurant will be located at 9825 South 1300 East in 
Sandy, Utah. The property is currently used as a day 
care/reception center in a 6000 square foot building on 2.42 
acres of land. Additionally, there is a 3300 square foot 
building that is currently used as a personal residence and 75 
parking stalls. Listed below are some of the major features of 
the property. 
* The property faces west to take advantage of the 
magnificent sunsets and the valley view. 
* The existing parking can accommodate over 300 guests. 
* In the corner of the main building is a large fireplace to 
add warmth to a cold crisp night. 
* The 2.42 acres allow for extensive expansion or just 
breathing room and ambiance. 
* The location is in the heart of the highest per capita 
income zip code in the State. 
* The traffic count on 13th East in front of the location is 
32,234 per day, according to the city of Sandy. 
* There are tw o existing buildings; the restaurant building 
wi th a 4 8 0 0 J L square foot footprint and about 1200 
square foot loft and a residence building that has 
approximately 3300 square feet. The property currently 
has a fenced tennis court. 
Site Analysis Continued 
Lease Terms - The lease terms that have been secured call for 
a triple net lease wi th $5,600 per month payments, which 
include the entire property except the residence. The term of 
the lease is 30 months with an option to purchase the entire 
property for $865,000 with a 90 day notice. If the business 
failed the landlord can be given a 90 day notice and the lease 
will terminate wi th no further obligation. The landlord would 
be able to keep leasehold improvements and landscape 
improvements. Other terms are of a common nature to 
commercial leases. 
Attached is an aerial plat map of the property that was taken 
in 1980. This is the most current plat map available. Also 
attached are several current pictures of the property and 
surroundings. 
LOOKING WEST FROM BUILDING FRONT 
V-'i "^ 
V Vv. -,'.-, 
ENTRANCE AND FRONT OF BUILDING 
ir-*fv-* jmm&M 
FRONT OF BUILDING & GAZEBO (valet drop) 
LOOKING N.W. TOWARD ENTRANCE AND G.S. LAKE 
"-w«* trnm* 
r\ n n 1 A 1 
LOOKING SOUTH; PARKING LOT BELOW ALONG 13TH E. 
NORTHSIDE OF BUILDING FROM ENTRANCE 
o 
n n n 1 A«> 
RANDALL'S 
PROFORMA BALANCE SHEET 
INCEPTION 
ASSETS 
CASH ON HAND $ 
CASH IN BANK 
SUPPLIES 
FOOD AND BEVERAGE INVENTORY 
ACCOUNTS RECEIVABLE - CREDIT CARDS 
PREPAIDS AND DEPOSITS 
TOTAL CURRENT ASSETS 147,000 
LEASEHOLD IMPROVEMENTS 180,000 
KITCHEN EQUIPMENT 100,000 
FRONT END EQUIPMENT 80,000 







NET FIXED ASSETS 360,000 
OTHER ASSETS-Artwork landscape, Road 65,000 
START UP COSTS 28,000 
TOTAL ASSETS $ 600,000 
LIABILITIES 
ACCRUALS - SALARIES AND BENEFITS $ 0 
ACCRUALS - TAXES 0 
ACCURALS - OTHER 0 
TAXES PAYABLE 0 
SHORT TERM LOANS 0_ 
TOTAL CURRENT LIABILITIES 0 
LONG TERM DEBT 0 
NOTES DUE STOCKHOLDERS 0 
TOTAL LONG TERM DEBT 0 
DEFERRED TAXES 0 
TOTAL LIABILITIES 0 
STOCKHOLDER'S EQUITY 600,000 
TOTAL LIABILITIES & CAPITAL $ 600,000 
RANDALL'S 
PROFORMA BALANCE SHEET 
MONTH 13 
CASH ON HAND $ 1,000 
CASH IN BANK 281,512 
SUPPLIES 10,000 
FOOD AND BEVERAGE INVENTORY 15,000 
ACCOUNTS RECEIVABLE - CREDIT CARDS 53,429 
PREPAIDS AND DEPOSITS 21,000 
TOTAL CURRENT ASSETS 381,941 
LEASEHOLD IMPROVEMENTS 180,000 
KITCHEN EQUIPMENT 100,000 
FRONT END EQUIPMENT 80,000 
LESS: ACCUMULATED DEPRECIATOIN 43,214 
NET FIXED ASSETS 316,786 
OTHER ASSETS-Artwork,Landscape,Road 65,000 
START UP COSTS 28,000 
TOTAL ASSETS $ 791,727 
LIABILITIES 
ACCRUALS - SALARIES AND BENEFITS $ 15,000 
ACCRUALS - TAXES 10,000 
ACCURALS - OTHER 7,500 
TAXES PAYABLE 35,000 
SHORT TERM LOANS 0 
TOTAL CURRENT LIABILITIES 67,500 
LONG TERM DEBT 
NOTES DUE STOCKHOLDERS 










TOTAL LIABILITIES & CAPITAL $ 791,727 
RANDALL'S 
PROFORMA BALANCE SHEET 
MONTH 24 
ASSETS 
CASH ON HAND 
CASH IN BANK 
SUPPLIES 
FOOD AND BEVERAGE INVENTORY 
ACCOUNTS RECEIVABLE - CREDIT CARDS 
PREPAIDS AND DEPOSITS 










FRONT END EQUIPMENT 
LESS: ACCUMULATED DEPRECIATOIN 







START UP COSTS 
65,000 
28,000 
TOTAL ASSETS 1,438,145 
LIABILITIES 
ACCRUALS - SALARIES AND BENEFITS 
ACCRUALS - TAXES 
ACCURALS - OTHER 
TAXES PAYABLE 
SHORT TERM LOANS 







LONG TERM DEBT 
NOTES DUE STOCKHOLDERS 










TOTAL LIABILITIES fi. CAPITAL $ 1,438,145 
RAYMOND J. ETCHEVERRY (#0094) 
PAUL D. VEASY (#3964) 
R. DAVID GRANT (#6233) 
PARSONS BEHLE & LATIMER 
Attorneys for Defendants Coldwell Banker Premier Realty 
and Kal Rasekh 
201 South Main Street, Suite 1800 
Post Office Box 45898 
Salt Lake City, Utah 84145-0898 
Telephone: (801) 532-1234 
IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 




RANDAL ROBERTS, MICHAEL DRURY, 
VRUtah, Inc., a Utah corporation, KAL 
RASEKH, an individual, COLDWELL 
BANKER PREMIER REALTY, INC., a Utah 
corporation, HARVEY C. HIRSCHI and LOIS 
R. HIRSCHI, individuals., 
Defendants. 
DEFENDANT KAL RASEKH'S 
MEMORANDUM IN SUPPORT 
OF MOTION FOR SUMMARY 
JUDGMENT 
Case No. 970901897CV 
Judge Timothy R. Hanson 
* * * * * * * 
Pursuant to Rule 4-501(l)(A) and (2)(A) of the Code of Judicial Administration and Rule 
56(b) of the Utah Rules of Civil Procedure, defendant Kal Rasekh ("Rasekh") hereby submits 
this memorandum in support of his motion for summary judgment. 
317951.2 
INTRODUCTION 
On October 3, 1994, the plaintiff Marie Bingham ("Bingham") purchased certain 
property located at 9825 S. 1300 E., Sandy, Utah, that included a home and a day-care/reception 
facility (the "Hirschi Center") for $800,000. The sellers, defendants Harvey C. and Lois R. 
Hirschi (the "Hirschis"), took back a note and trust deed for $600,000 of the purchase price. 
Two weeks after the closing of her purchase, and independent of Rasekh, Bingham listed the 
Hirschi Center for sale at a price of $1,000,000 with defendants Michael Drury ("Drury") and 
VRUtah, Inc. ("VRUtah"). Five months later, Bingham received from defendant Randal Roberts 
("Roberts") an offer for the purchase of the Hirschi Center for $650,000. Roberts intended to use 
the Hirschi Center to open a restaurant. Bingham made a counter-offer to sell the Hirschi Center 
for $750,000, plus a percentage of the gross revenues generated by the proposed restaurant. 
Roberts agreed to pay $750,000, but would not agree to a percentage of the gross revenues. 
Bingham did not accept the $750,000 offer (nor a further offer from Roberts to pay $785,000). 
Instead, in June, 1995, Bingham entered into a commercial lease agreement with Roberts that 
ultimately failed. Bingham did not sell the Hirschi Center, and the Hirschis ultimately foreclosed 
their trust deed approximately thirteen months after Bingham purchased the Hirschi Center. 
On March 17, 1997, Bingham filed her Complaint initiating this action asserting two 
causes of action solely against Roberts for breach of the lease agreement and for fraud with 
regard to alleged representations regarding the lease. Over one year later, Bingham filed her 
Amended Complaint which includes fourteen causes of action against Roberts, the other five 
defendants and six causes of action against Rasekh. 
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In Bingham's Third Cause of Action, Bingham asserts a claim for negligent 
misrepresentation against Rasekh, Coldwell Banker Premier Realty, Inc. ("Coldwell")1 and the 
Hirschis based on alleged false representations which induced Bingham to purchase the Hirschi 
Center. See Amended Complaint ^ 90-101. In Bingham's Fourth Cause of Action, Bingham 
asserts a claim for breach of fiduciary duty against Rasekh and Coldwell based on Rasekh's work 
as the real estate agent in connection with Bingham's purchase of the Hirschi Center. See id. ffl| 
102-115. In Bingham's Fifth Cause of Action, Bingham asserts a claim for conflict of interest 
against Rasekh and Coldwell based on Rasekh's representation of both the buyer and the seller in 
connection with Bingham's purchase of the Hirschi Center and another transaction involving 
Bingham. Id. ffl[ 116-127. In Bingham's Sixth Cause of Action, Bingham asserts a claim for 
breach of contract against Rasekh and Coldwell based on an alleged guaranty by Rasekh that 
Bingham would suffer no loss in connection with her purchase of the Hirschi Center. Id. Tffi 128-
132. In Bingham's Twelfth Cause of Action, Bingham asserts a claim for unjust enrichment 
against Rasekh, Coldwell and the Hirschis based on the Hirschis' foreclosure of the trust deed 
which they took back to secure payment of a portion of the purchase price for the Hirschi Center, 
and their resale of the Hirschi Center. Id. Ifl] 182-186. In Bingham's Fourteenth Cause of 
Action, Bingham asserts a claim for punitive damages against Rasekh. Id. H 191. 
Bingham has dismissed her claims against the defendant Roberts, as well as her claims against Coldwell. 
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By this motion, Rasekh moves this court for entry of an order granting summary 
judgment dismissing the claims brought by Bingham against Rasekh. Rasekh also seeks an 
award of his attorneys' fees and costs incurred in defending himself in this action. 
STATEMENT OF MATERIAL UNDISPUTED FACTS2 
1. On or about June 16, 1994, the Hirschis signed a one year listing agreement, 
listing the Hirschi Center for sale with a listing price of $900,000 with Coldwell as the listing 
broker and Rasekh as the listing agent. Deposition of Harvey C. Hirschi ("Hirschi Depo.") at 20, 
In. 7 to 14 and at 21, In. 15 to 21. 
2. In July 1994, Rasekh contacted Bingham and informed her that the Hirschi Center 
was for sale. Deposition of Marie Bingham ("Bingham Depo.") at 58, In. 11 to 61, In. 22. On 
July 20, 1994, Bingham signed a Real Estate Purchase Contract offering to purchase the Hirschi 
Center for $900,000, with certain contingencies and providing for seller financing of a portion of 
the purchase price (the "Hirschi Center REPC"). Bingham Depo. at 63, In. 23 to 64, In. 1, and 
Exhibi ts ." 
3. Between July 23 and August 2, 1994, the Hirschis signed Counter Offer # 1, 2, 3 
and 4 to the Hirschi Center REPC in which the Hirschis proposed an increased down payment 
and modification of the financing terms, and certain other modifications to the proposed sale of 
the Hirschi Center to Bingham, and Bingham signed at least two counteroffers. Bingham Depo. 
2
 Relevant passages from depositions and certain deposition exhibits are included in an Addendum to Defendant 
Kal Rasekh's Summary Judgment Motions filed concurrently herewith. 
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at 369, In. 5 to 371, In. 4 and Exhibits "5," "24," and "25." On August 3, 1994, Bingham signed 
Counter Offer # 4 to the Hirschi Center REPC, at which time Bingham understood she was 
buying the Hirschi Center. Bingham Depo. at 73, In. 24 to 75, In. 14 and at 371, In. 5 to 9. 
4. Bingham initialed the Confirmation of Agency Disclosure paragraph in the 
Hirschi Center REPC, acknowledging that Rasekh represented both the buyer and the seller in 
the transaction. Bingham Depo. at 113, In. 13 to 114, In. 1, and Exhibit "5," ^  5. Bingham 
testified that she understood at the time she signed her initials on the Confirmation of Agency 
Disclosure paragraph in the Hirschi Center REPC that Rasekh represented both the buyer and 
seller in connection with the sale of the Hirschi Center. Bingham Depo. at 114, In. 2 to 6. 
5. Between July 20 and October 3, 1994, Bingham visited the Hirschi Center 
between five and eight times independent of Rasekh. Bingham Depo. at 85, In. 3 to 9. For the 
first visit, Bingham had an appointment with the Hirschis and the Hirschis showed Bingham the 
entire property for sale, including the house and center. Bingham Depo. at 83, In. 22 to 84, In. 1. 
Bingham went and looked at the house on at least two additional occasions and looked at the 
center several times on her own. Bingham Depo. at 83, In. 7 to 21. On at least one occasion, 
Bingham took her boyfriend, Stanley Spafford ("Spafford"), to visit the Hirschi Center. 
Bingham Depo. at 88, In. 11 to 89, In. 1; Deposition of Stanley Spafford ("Spafford Depo.") at 
18, In. 15 to 20 and at 31, In. 9 to 20. Bingham had access to the buildings prior to the closing, 
and, in fact, Spafford concluded that the decor was a little outdated, that the carpet needed to 
probably be replaced and the buildings could have used a fresh coat of paint. Bingham Depo. at 
85, In. 3 to 8, at 86, In. 8 to 25; Spafford Depo. at 31, In. 21 to 33, In. 5. Bingham also testified 
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that she recognized, prior to the closing, that the buildings needed to be painted, and the carpet 
replaced. Bingham Depo. at 132, In. 7 to 133, In. 22; at 134, In. 17 to 135, In. 24. 
6. Prior to the closing on the sale of Hirschi Center, the Hirschis provided Bingham 
copies of financial statements showing annual receipts and disbursements for the Hirschi Center 
for most years for the period from 1984 to 1994. Bingham Depo. at 127, In. 8 to 20, and Exhibit 
"8." 
7. Bingham and Spafford visited with the Hirschis' accountant, Vincent Tilby 
("Tilby") regarding the financial statements after Bingham received them and before the closing. 
Bingham Depo. at 85, In. 10 to 18; at 102, In. 19 to 104, In 22; Spafford Depo. at 26, In. 1 to 27, 
In. 13. Tilby was cooperative and provided Bingham and Spafford with the information they 
wanted to know, and did not refuse to answer any questions. Spafford Depo. at 27, In. 9 to 13; 
Bingham Depo. at 109, In. 22 to 24. After reviewing the financial statements, Spafford discussed 
the financial statements with Bingham, and discussed with her the fact that, with the required 
additional mortgage payment arising from Bingham's purchase of the Hirschi Center, it would be 
tough financially or would be a break-even. Spafford Depo. at 21, In. 14 to 24, In. 22. 
8. Some time prior to closing, upon Bingham's request, the Hirschis agreed to 
reduce the purchase price for the Hirschi Center from $900,000 to $800,000. Bingham Depo. at 
95, In. 17 to 97, In. 21. Bingham testified that, the more she looked at the Hirschi Center, she 
wanted to purchase it for less based on its condition. Bingham Depo. at 137, In. 22 to 138, In. 
16. 
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9. Shortly before the scheduled closing and after Rasekh returned from Egypt, 
Bingham went to a face-to-face meeting with the Hirschis at the house, and Bingham told Rasekh 
she was not going to buy the hirschi Center. Bingham Depo. at 92, In. 20 to 93, In. 10. The 
Hirschis were scheduled to leave shortly to Russia on a church mission, and Rasekh was upset 
that Bingham would try at the last minute to renegotiate. Bingham Depo. at 93, In. 5 to 95, In. 
19; Rasekh Depo. at 64, In. 14 to 67, In. 14. According to Bingham and at Bingham's insistence, 
Rasekh negotiated some final concessions from the Hirschis, and the final reduction of price to 
$800,000. Shortly thereafter, Bingham paid an additional amount in earnest money. Bingham 
Depo. at 95, In. 1 to 16; at 99, In. 20 to 100, In. 16. 
10. The closing of the sale of the Hirschi Center from the Hirschis to Bingham 
pursuant to the Hirschi Center REPC as amended took place on October 3, 1994. See Complaint 
T| 44. The Hirschis took back an All-inclusive Trust Deed and All-inclusive Note Secured by 
All-inclusive Trust Deed in the amount of $600,000, both dated October 3, 1994, for a portion of 
the purchase price. Bingham Depo. at 378, In. 14 to 22; at 381, In. 7 to 19 and Exhibit "28," 
"34" and "35." Bingham testified that she paid $181,000 in cash for the purchase of the Hirschi 
Center, which is the amount she is seeking in damages. Bingham Depo. at 374, In. 17 to 23, at 
362, In. 2 to In. 18. Also, Coldwell Banker Premier agreed as an accommodation to defer a 
portion of its commission, and Bingham signed a note payable to Coldwell Banker Premier and 
Rasekh in the amount of $18,762.74. Deposition of Kal Rasekh ("Rasekh Depo.") at 94, In. 21 
to 96, In. 19; see also Bingham Depo. at 381, In. 21 to 382, In. 8; at 383, In. 4 to 12 and Exhibit 
"36" and "38." 
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11. On October 17, 1994, two weeks after closing her purchase of the Hirschi Center, 
Bingham listed the Hirschi Center for sale with VRUtah, Inc. on a one year exclusive listing with 
a listing price of $1,000,000 (the "VRUtah Listing"). Bingham Depo. at 200, In. 1 to 201, In. 16 
and Exhibit "10." In the VRUtah Listing, "family problems" is listed as the reason for the sale. 
Bingham Depo Exhibit "10." On March 8, 1995, Bingham signed an Addendum to the VRUtah 
Listing, reducing the listing price to $900,000. Bingham Depo. at 203, In. 16 to 22. 
12. Bingham testified that she thought the Hirschi Center would sell within three 
months of listing it for sale. Bingham Depo. at 211, In. 3 to 13; at 169, In. 7 to In. 13. Bingham 
did not pay her tax obligations, alarm monitoring, and other obligations associated with the 
Hirschi Center, and just maintained the daycare. Bingham Depo. at 232, In. 8 to 21; at 234, In. 2 
to 11. Bingham testified that it would have been a very good decision if the Hirschi Center had 
sold quickly because she would have gotten her money out plus a profit and not had to put any 
money into it. Bingham Depo. at 234, In. 18 to 235, In. 5. The Hirschi Center did not sell within 
three months for the anticipated price, and Bingham's obligations, including those to the 
Hirschis, were past due. Bingham Depo. at 234, In. 18 to 25 and Exhibit "16." 
13. Defendant Harvey Hirschi sent Bingham a letter dated January 6, 1995, in which 
Mr. Hirschi informed Bingham that she was obligated to reimburse Mr. Hirschi $3,846.50 for 
taxes paid on the Hirschi Center. Bingham Depo. at 392, In. 15 to 24 and Exhibit "44." 
14. Bingham received an Offer for Purchase and Sale of Assets from Randall Roberts 
("Roberts") dated March 2, 1995, offering to purchase the Hirschi Center for $650,000 to be used 
for a restaurant, with a $50,000 cash down payment, and an assumption of the note from the 
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Hirschis in the amount of $600,000. Bingham Depo. at 393, In. 1 to 10 and Exhibit "45;" at 304, 
In. 1 to 11. Bingham had until March 13, 1995 to accept the offer. Bingham Depo., Exhibit 
"45." 
15. By Counter Offer # 1 dated March 8, 1995, Bingham offered to sell the Hirschi 
Center to Roberts with a purchase price of $750,000, with a $150,000 cash down payment and 
$600,000 to be financed over 30 years at 10% interest, plus 3% of gross sales generated from the 
buyer's new business for 24 months or 2% of gross sales for 36 months, which ever was greater. 
Bingham Depo. at 393, In. 15, to 394, In. 2 and Exhibit "46" at 4. Roberts had until March 15, 
1995 to accept Bingham's counteroffer. Bingham Depo., Exhibit "46" at 4. 
16. Although Roberts did not accept Bingham's counteroffer, Bingham Depo. at 393, 
In. 25 to 394, In. 2, he did submit a new offer which incorporated the terms of Bingham's 
counteroffer, not including the obligation to pay a percentage of the gross sales. With a new 
Real Estate Purchase Contract dated March 16, 1995, Roberts presented Counter Offer "C" to 
Bingham, in which Roberts offered to purchase the Hirschi Center with a purchase price of 
$750,000, with a $150,000 down payment and assuming the $600,000 note from the Hirschis. 
Bingham Depo. at 393, In. 16 to 21 and Exhibit "46." Bingham had until March 20, 1995 to 
accept this new offer. Bingham Depo., Exhibit "46." Bingham did not accept the new offer 
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which had deleted from her counteroffer the proposed obligation to pay a percentage of the gross 
sales from the new business.3 
17. On or about April 5, 1995, Bingham received a Notice of Default with regard to 
the $600,000 note and deed of trust Bingham had given the Hirschis as part of the purchase price 
for her purchase of the Hirschi Center, stating that Bingham was in default of her obligation to 
reimburse the Hirschis $3,846.59 for taxes, and to pay attorneys' fees and costs in the amount of 
$700.00, plus late charges of $530.96. Bingham Depo. at 394, In. 21 to 395, In. 6 and Exhibit 
"48." 
18. Bingham received additional Notices of Default dated April 28, 1995 and May 18, 
1995, stating that Bingham was in default of her obligation to reimburse the Hirschis for taxes, 
and to pay additional attorneys' fees and costs, plus late charges. Bingham Depo., Exhibit "50," 
and "51." 
19. After rejecting Roberts' offers to purchase the Hirschi Center which would have 
involved $150,000 cash up front, Bingham entered into a Commercial Property Lease with an 
option to purchase with Roberts dated June 1, 1995. Bingham Depo. at 401, In. 24 to 402, In. 13 
3
 Roberts presented one additional Real Estate Purchase Contract to Bingham dated April 3, 1995, in which Roberts 
offered to purchase the Hirschi Center with a purchase price of $785,000, with a $185,000 cash down payment and 
assuming the $600,000 note from the Hirschis. Bingham Depo. at 394, In. 8 to 16 and Exhibit "47." Bingham had 
until April 7, 1995 to accept this further offer. Bingham Depo., Exhibit "47." 
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and Exhibit "54." Roberts did not make the lease payment due July 1, 1995 or any subsequent 
payment. Bingham Depo. at 403, In. 3 to 8.4 
20. Bingham received a Notice of Default dated July 10, 1995, stating that Bingham 
was in default of her obligation to pay $5,275.98 due June 1, 1995, and to pay attorneys' fees and 
costs of $1,300.00, plus late charges of $1,312.70. Bingham Depo., Exhibit "57." Based on this 
Notice of Default, the Hirschis were statutorily authorized to instruct the trustee on their trust 
deed to conduct a trustee's sale of the Hirschi Center in November, 1995, after giving the 
statutorily required notices of the sale. See Utah Code Ann. §§ 57-1-24 and -25. 
21. On or about September 6, 1995, after receiving four notices of default, Bingham 
listed the Hirschi Center for sale with Rasekh on a one month listing, and again, on October 27, 
1995, Bingham listed the Hirschi Center for sale with Rasekh on a listing to expire February 27, 
1996. Bingham Depo. at 407, In. 12, to 409, In. 18 and Exhibits "61" and "62;" Rasekh Depo. at 
189, In. 25, to 192, In. 15. In the September 6 and October 27, 1995 listing agreements, the 
parties agreed that, except with regard to the costs of mediation which Bingham did not pursue, 
"in case of the employment of an attorney in any matter arising out of this Listing Agreement 
(including a sale of the Property) the prevailing party shall be entitled to receive from the other 
4
 Bingham sent a Notice of Default dated August 16, 1995 to Roberts declaring the Commercial Property Lease to 
be in default for failure to make the required payments. Bingham Depo. at 406, In. 1 to 25. On March 18, 1997, 
Bingham filed her Complaint initiating this action. The Complaint was solely against Roberts and contained two 
causes of action, one for breach of the lease agreement, and a second for fraud in connection with the lease. Over 
one year later, on or about May 11, 1998, Bingham filed her Amended Complaint, asserting fourteen causes of 
action against seven defendants, including Roberts and Rasekh. 
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party all costs and reasonable attorney's fees, whether the matter is resolved through court action 
or otherwise." Bingham Depo., Exhibits "61" and "62," H 8. 
22. Bingham did not sell the Hirschi Center. Bingham Depo. at 393, In. 6 to 394, In. 
19. Thereafter in November, 1995, the Hirschis foreclosed their trust deed taken to secure 
payment of the purchase price for the Hirschi Center from Bingham. Amended Complaint f^l| 69-
70. 
23. On January 20, 1996, the Hirschis signed a new listing agreement with Rasekh, 
providing for an exclusive right to sell the Hirschi Center for six months and providing for a 6% 
commission. Rasekh Depo. at 41, In. 11 to 42 , In. 7 and Exhibit "81." The Hirschis closed on 
April 29, 1996 a sale of the Hirschi Center to a group of investors including Nancy Adair, Raed 
Salem, and Nivin Abuzeid. Rasekh Depo. at 43, In. 16 to 44, In. 25; Hirschi Depo. at 58, In. 18 
to 63, In. 12. None of the money for the April 1996 purchase of the Hirschi Center came from 
Rasekh, and he did not have any financial interest in the purchase other than acting as real estate 




Rasekh moves the court for summary judgment on the six causes of action alleged in 
Bingham's Amended Complaint against him. "One of the principal purposes of the summary 
judgment rule is to isolate and dispose of factually unsupported claims or defenses, and . . . it 
should be interpreted in a way that allows it to accomplish this purpose." Celotex Corp. v. 
Catrett, 477 U.S. 317, 324-25 (1986). Rule 56(e) of the Utah Rules of Civil Procedure requires 
the non-moving party to go beyond the pleadings, and by affidavits, depositions, answers to 
interrogatories and admissions designate "specific facts showing that there is a genuine issue for 
trial." See id. 
I. RASEKH IS ENTITLED TO SUMMARY JUDGMENT ON BINGHAM'S 
THIRD CAUSE OF ACTION. HE NEITHER KNEW THE ALLEGED 
FALSITY OF ANY ALLEGED MISREPRESENTATIONS, NOR DID 
RASEKH HAVE A DUTY TO INVESTIGATE. 
In Bingham's Third Cause of Action, she has asserted a claim against Rasekh for 
negligent misrepresentation. Amended Complaint at 18-21. But the undisputed facts in the 
record show that Rasekh is not liable as a matter of law for any alleged misrepresentations. 
Bingham admitted during her deposition that she has no evidence or information that 
Rasekh knew that the information upon which she is basing this claim was incorrect at the 
relevant time. During her deposition, when asked regarding each of the alleged 
misrepresentations forming the basis of this claim, Bingham acknowledged that she does have 
any evidence that Rasekh knew prior to closing that any of the alleged misrepresentations were 
untrue. Bingham Depo. at 341, In. 16 to 358, In. 6 (in particular, see 343, In. 9-15; 344, In. 22 to 
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345, In. 1; 346, In. 1-4; 347, In. 23, to 348, ln.l; 349, In. 6-9; 350, In. 7-10; 351, In. 15-18; 352, 
In. 16-19; 353, In. 11-14; 354, In. 18-21; 355, In. 15-18; 356, In. 14-17; 357, In. 8-11; 358, In. 3-
6). 
Bingham appears to be basing her claim of negligent misrepresentation on an alleged 
duty of Rasekh to investigate the condition and viability of the Hirschi Center. Imposing the 
burden on a real estate agent to thoroughly investigate every possible aspect of properties for sale 
at the peril of potential liability would increase the risk of selling real estate, making real estate 
agents insurers for purchasers. As the Utah Court of Appeals has explained, 
[r]eal estate agents are not ... home inspectors and should not be 
required to thoroughly investigate each home they have on the 
market to discover latent defects. The responsibility to observe 
patent, and any discoverable latent, defects falls on the buyer of the 
home and is usually accomplished by hiring a knowledgeable 
home inspector to scrutinize the home before finalizing a sale. ... 
[T]he mere fact that the real estate agent has a duty to disclose 
known defects to potential purchasers does not mean that the agent 
is liable for all subsequent problems that come to light. ... Only 
when the purchaser can establish that the agent had both the duty 
to disclose and knowledge of the defects is recovery appropriate. 
Schafirv. Harngan, 879 P.2d 1384, 1390 (Utah Ct. App. 1994). 
Bingham has not and cannot establish that Rasekh had prior knowledge of the alleged 
defects, and as a matter of law, Rasekh had no duty to investigate to discover the alleged latent 
defects or to thoroughly investigate the financial viability of the Hirschi Center. Bingham had 
been given financial statements regarding the Hirschi Center, and had visited with the Hirschis' 
accountant about the financial statements, independent of Rasekh. After reviewing the financial 
statements, Bingham's boyfriend discussed with her the fact that, with the required additional 
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mortgage payment arising from Bingham's purchase of the Hirschi Center, it would be tough 
financially or would be a break-even. 
Further, it is undisputed that Bingham was given access to the Hirschi Center and visited 
the property on numerous occasions prior to closing, independent of Rasekh, and had the ability 
to discover any alleged undiscovered defects in the property that Rasekh might have discovered 
with further reasonable investigation. Bingham had all the information available to determine 
the financial viability and condition of the Hirschi Center. 
Utah law imposes personal responsibility which a purchaser cannot shirk if seeking to 
impose liability on others. 
[0]ne who complains of being injured by ... a false representation cannot 
heedlessly accept as true whatever is told [her], but has the duty of 
exercising such degree of care to protect [her] own interests as would be 
exercised by an ordinary, reasonable and prudent person under the 
circumstances; and if [she] fails to do so, is precluded from holding 
someone else to account for the consequences of [her] own neglect. 
Jardine v. Brunswick Corp)., 423 P.2d 659, 662 (Utah 1967). Bingham failed to protect her own 
interests even after she received the financial statements on the Hirschi Center, and even after she 
was allowed to inspect the property. The court should grant summary judgment in favor of 
Rasekh on Bingham's Third Cause of Action. 
II. RASEKH IS ENTITLED TO SUMMARY JUDGMENT ON BINGHAM'S 
FOURTH CAUSE OF ACTION. RASEKH OWED NO DUTIES TO 
BINGHAM THAT WERE VIOLATED. 
In Bingham's Fourth Cause of Action, she has asserted a claim against Rasekh for breach 
of fiduciary duty. Amended Complaint at 22-25. Bingham claims that Rasekh had a duty to 
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fully investigate the business run in the Hirschi Center, determine it was a bad investment for 
Bingham, and advise her not to make the purchase. Id. at 25. According to Bingham, Rasekh 
had a duty to advise Bingham that she did not have sufficient financial resources to operate the 
business of the Hirschi Center, and that the business would be immediately insolvent. Id. at 24. 
As a real estate agent with representation of both the seller and buyer of the Hirschi 
Center, Rasekh owed no fiduciary duty to Bingham. Under Utah law, the general rule is that no 
fiduciary obligations exist between a buyer and a real estate agent. Dugan v. Jones, 615 P.2d 
1239, 1248 (Utah 1980). Even when a real estate agent represents a buyer in a transaction, the 
agent's duties are not fiduciary duties, but are governed by statute. Rogers v. Division of Real 
Estate, 790 P.2d 102, 107 (Utah Ct. App. 1990). A real estate agent's duties are to be honest, 
ethical and competent. Id. 
Further, even assuming that Rasekh owed fiduciary duties to Bingham, those duties 
would not include a duty to fully investigate the business i an in the Hirschi Center, determine it 
was a bad investment for Bingham, and advise her not to make the purchase. A real estate 
agent's primary fiduciary duty, when one arises, is to make full disclosure of known material 
facts. Hopkins v. Wardley Corp., 611 P.2d 1204, 1206 (Utah 1980). Other fiduciary duties, 
when owed by a real estate agent, include duties of good faith, integrity, honesty, loyalty, and 
competence. See Musselman v. Southwinds Realty, Inc., 704 P.2d 814, 816 (Ariz. Ct. App. 
1985); Schroeder v. Rose, 701 P.2d 327, 329-30 (Idaho Ct. App. 1985). A real estate agent's 
fiduciary duties, when they arise, have never extended to a duty to investigate and disclose all 
possible ramifications of a transaction. 
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To require the agent to give the principal notice of any conceivable 
information which might possibly influence the principal would 
create an oppressive burden on the agent. Such a rule would lead 
to the consideration of information extraneous to the issues in the 
case. It would permit speculation and could easily lead to 
unwarranted results. 
Musselman, 704 P.2d at 818. 
The agent's fiduciary duty with regard to disclosure only includes the duty to make full 
disclosure of known material facts, and does not include the duty to fully investigate. See 
Hopkins 611 P.2d at 1206; Schroeder, 701 P.2d at 330. The court should grant summary 
judgment in favor of Rasekh on Bingham's Fourth Cause of Action, seeking to impose liability 
on Rasekh for alleged breaches of unwarranted and nonexistent duties. 
III. RASEKH IS ENTITLED TO SUMMARY JUDGMENT ON BINGHAM'S 
FIFTH CAUSE OF ACTION. BINGHAM ACKNOWLEDGED AND 
CONSENTED TO RASEKH'S REPRESENTATION OF BOTH THE BUYER 
AND SELLER IN THE APPLICABLE SALES TRANSACTIONS. 
In Bingham's Fifth Cause of Action, she has asserted a claim against Rasekh for an 
alleged conflict of interest in connection with Rasekh's representation of both the buyer and 
seller in connection with Bingham's purchase of the Hirschi Center. Amended Complaint at 25-
27.5 
5
 Representation by a real estate agent of both the buyer and seller in a real estate transaction does not involve an 
impermissible conflict of interest where the real estate agent informs the parties of the dual representation, and 
receives their consent. See Rohauer v. Little, 736 P.2d 403, 408 (Colo. 1987); see also Utah Code Ann. §61-2-
11(4) (Supp. 1999) (acting for more than one party in a transaction without the informed consent of all parties is 
grounds for discipline of an agent). 
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The undisputed evidence in the record indicates that Bingham signed the Hirschi 
Center REPC, and as a part of that contract, initialed the Confirmation of Agency Disclosure 
paragraph which shows that Rasekh represented both the buyer and seller. See Bingham Depo. 
Exhibit "5." Further, Bingham testified that, at the time she placed her initials at the end of the 
Confirmation of Agency Disclosure paragraph, she understood that Rasekh represented both the 
seller and the buyer in the sale. Bingham Depo. at 114, In. 2-6. The court should grant summary 
judgment in favor of Rasekh on Bingham's Fifth Cause of Action. 
IV. RASEKH IS ENTITLED TO SUMMARY JUDGMENT ON BINGHAM'S 
SIXTH CAUSE OF ACTION. ANY CONTRACT ARISING FROM 
RASEKH'S ALLEGED ORAL PROMISE TO REPURCHASE OR SELL THE 
HIRSCHI CENTER IN THE EVENT IT WAS UNPROFITABLE WAS 
UNENFORCEABLE UNDER THE UTAH STATUTE OF FRAUDS. 
In Bingham's Sixth Cause of Action, she has asserted a claim against Rasekh for an 
alleged breach of contract. Amended Complaint at 27-28. The basis of Bingham's claim is her 
assertion that Rasekh orally promised to purchase the Hirschi Center from Bingham or sell it in 
the event it was not profitable. Id. at 27. Rasekh denies making any such promise. However, 
insofar as Rasekh made the alleged oral promises, they are unenforceable pursuant to the Utah 
Statute of Frauds. 
Utah Code Ann. § 25-5-3 provides that "[e]very contract... for the sale . . 
. of any lands, or any interest in lands, shall be void unless the contract, or 
some note or memorandum thereof, is in writing subscribed by the party 
by whom the lease or sale is to be made, or by his lawful agent thereunto 
authorized in writing." 
The alleged oral agreement in this case that Rasekh would purchase the Hirschi Center or 
sell it in the event it was not profitable is void or not enforceable. Bingham admitted that she has 
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no writing with regard to Rasekh's alleged promise. Bingham Depo. at 322, In. 5 to 15. It is 
well established in Utah, both by statute and in the case law, that oral promises involving the 
purchase or sale of real estate must be in writing to be enforceable. See Chadwick v. Arnold, 95 
P. 527, 530 (Utah 1908). 
Moreover, although Bingham asserts that Rasekh orally promised to purchase the Hirschi 
Center or sell it in the event it was not profitable, Bingham ignores the effect of her own actions 
in listing the Hirschi Center with Drury and VRUtah within two weeks of her purchase, with an 
initial listing price of $1,000,000. It was not until almost eleven months later that Bingham 
listed the Hirschi Center for sale with Rasekh, and only after she had deferred paying her 
financial obligations. Further, it was not until over one year after filing this action that Bingham 
first asserted any claim against Rasekh. The court should grant summary judgment in favor of 
Rasekh on Bingham's Sixth Cause of Action. 
V. RASEKH IS ENTITLED TO SUMMARY JUDGMENT ON BINGHAM'S 
TWELFTH CAUSE OF ACTION. RASEKH WAS NOT UNJUSTLY 
ENRICHED BY THE HIRSCHIS' FORECLOSURE. 
In Bingham's Twelfth Cause of Action, she has asserted a claim against Rasekh for 
unjust enrichment. Amended Complaint at 37. Bingham claims that the defendants, including 
Rasekh, were unjustly enriched as a result of the November, 1995 foreclosure and later dealings 
with the Hirschi Center. Id. Bingham claims that Rasekh and the Hirschis "have entered into 
agreements amongst themselves to mutually profit from their unjust enrichment arising from the 
foreclosure." Id. Bingham's claim fails as a matter of law. 
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The facts of this case are similar to the facts in Baldwin v. Vantage Corp., 676 P.2d 413 
(Utah 1984). In Baldwin, the plaintiffs argued that the seller of certain lots should not be able to 
foreclose because the seller would thereby be unjustly enriched based on the down payment and 
interest payments made for the purchase of the lots. The plaintiffs sought rescission of the 
purchase contract, claiming that, at the time of the sale, the seller had guaranteed that its parent, a 
lending institution, would provide construction financing, which the parent later refused to 
provide. Id. at 415. On appeal, the Court affirmed the trial court's determination that no 
guaranty existed. Id. at 416-17. Further, the Court rejected the plaintiffs' unjust enrichment 
claim. Id. at 418. The Court stated that, 
[b]y foreclosure, the defendant cannot receive more than what the 
plaintiffs promised to pay in the contract, an amount not disputed by the 
plaintiffs. Any amount derived from the sale of the lots at foreclosure sale 
over and above the amount owing to the defendant was directed to be paid 
to the plaintiffs. In addition, plaintiffs were given six months to redeem 
the lots from the foreclosure sale. Under these circumstances there is no 
element of unjust enrichment present. 
Id. at 418. 
Likewise in this case, Bingham's rights in the foreclosure process were protected by 
statute. See Utah Code Ann. § 57-1-23 to -34. The Hirschis received what they were entitled to 
under the law. The Hirschis foreclosed their trust deed, as they were entitled to do, after 
Bingham chose not to pay her financial obligations with regard to the Hirschi Center. Section 
57-1-29 of the Utah Code provides that the beneficiaries of a trust deed, in this case, the Hirschis, 
can only recover from the proceeds of a trustee's sale the costs of sale plus the amount owing on 
the trust deed. Bingham could have reinstated the trust deed pursuant to section 57-1-31 of the 
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Utah Code, or could have purchased the property at the trustee's sale. Whatever benefits a 
subsequent purchaser of the Hirschi Center received after the trustee's sale, or whatever 
involvement Rasekh had with the property thereafter is irrelevant to Bingham's claim for unjust 
enrichment. See Baldwin, 676 P.2d at 418. In any case, it is undisputed that Rasekh had no 
financial interest in the Hirschi Center after it was resold by the Hirschis who purchased it at the 
trustee's sale. See Rasekh Depo. at 43, In. 16 to 45, In. 18. 
As a matter of law, Rasekh was not unjustly enriched as a result of the foreclosure of the 
Hirschi Center. The court should grant summary judgment in favor of Rasekh on Bingham's 
Twelfth Cause of Action. 
VI. RASEKH IS ENTITLED TO SUMMARY JUDGMENT ON BINGHAM'S 
FOURTEENTH CAUSE OF ACTION. THE FACTS OF THIS CASE DO NOT 
JUSTIFY IMPOSITION OF PUNITIVE DAMAGES. 
In Bingham's Fourteenth Cause of Action, she has asserted a claim against Rasekh for 
punitive damages. Bingham claims that Rasekh's actions complained of exhibited a knowing 
and reckless indifference and disregard toward Bingham's rights. Bingham's claim for punitive 
damages fails for various reasons. 
Entitlement to a punitive damage award in Utah is governed by statute. See Utah Code 
Ann. § 78-18-1. First, a claim for punitive damages cannot be based on a breach of contract, 
unless that breach constituted an independent tort. Highland Constr. Co. v. Union Pac. R.R. Co., 
683 P.2d 1042, 1049 (Utah 1984). To justify the imposition of punitive damages, the acts 
constituting the tort must be the result of willful and malicious or intentionally fraudulent 
conduct, or conduct that manifests a knowing and reckless indifference toward, and a disregard 
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of, the rights of others. Utah Code Ann. § 78-18-l(l)(a). In a case involving only negligence, 
the plaintiff must show that the defendant knew or should have known that its conduct would, in 
a high degree of probability, result in substantial damage to another, and that the defendant's 
conduct was highly unreasonable or an extreme departure from ordinary care in a situation where 
a high degree of potential for damage is apparent. See Gleave v. Denver & Rio Grande Western 
RR, 749 P.2d 660, 670-71 (Utah Ct. App. 1988), cert, denied, 765 P.2d 1278 (Utah 1988). 
The only claims which Bingham asserts which are non-contractual are based on Rasekh's 
alleged misrepresentations regarding the condition and profitability of the Hirschi Center, and 
Rasekh's failure to advise Bingham not to invest. As mentioned above, Bingham admits that 
Rasekh did not knowingly misrepresent anything, and Rasekh did not have a duty to investigate 
the financial viability of the Hirschi Center. 
Second, punitive damages may only be awarded if compensatory or general damages are 
awarded. Utah Code Ann. § 78-18-l(l)(ay. In this case, as discussed above, Rasekh is entitled to 
summary judgment on the claims asserted by Bingham against him. Accordingly, Rasekh is also 
entitled to summary judgment with regard to Bingham's claim for punitive damages. 
As a matter of law, the actions alleged by Bingham to have been committed by Rasekh, 
even if proven, do not justify the imposition of punitive damages. The court should grant 
summary judgment in favor of Rasekh on Bingham's Fourteenth Cause of Action. 
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VII. RASEKH IS ENTITLED TO RECOVER HIS ATTORNEYS' FEES 
INCURRED IN DEFENDING HIMSELF IN THIS MATTER. 
A party to litigation is entitled to an award of its attorneys' fees "if authorized by statute 
or by contract." Meadowbrook, LLC v. Flower, 959 P.2d 115, 117 (Utah 1998). Even in the 
"absence of a statutory or contractual authorization, a court has inherent equitable power to 
award reasonable attorney fees when it deems it appropriate in the interest of justice and equity." 
Stewart v. Utah Pub. Serv. Comm'n, 885 P.2d 759, 782 (Utah 1994). When provided for by 
contract, attorneys' fees "aire awarded as a matter of legal right." Cabrera v. Cottrell 694 P.2d 
622, 625 (Utah 1985). 
The Listing Agreements that Bingham entered into with Rasekh in September and 
October, 1995 provided that the prevailing party in an action arising out of the Listing 
Agreements shall be entitled to recover from the other party all costs and attorneys fees incurred 
in the action. This action involves a dispute with Rasekh regarding the relationship between 
Bingham and Rasekh, including the relationship arising from the Listing Agreements. Rasekh is 
entitled to recover his attorneys' fees and costs as the prevailing party in this action. In the event 
the court grants this motion, Rasekh will submit an affidavit of counsel itemizing the fees for the 
court's review and final award. 
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CONCLUSION 
For the foregoing reasons, the court should grant summary judgment in favor of Rasekh 
and dismiss the claims asserted by Bingham against Rasekh. The court should also grant 
summary judgment that Rasekh is entitled to receive reimbursement of reasonable attorneys' fees 
and costs incurred in this matter. 
DATED this J_ day of April, 2000. 
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Attorneys for Defendants Coldwell Banker Premier 
Realty and Kal Rasekh 
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RANDAL ROBERTS, MICHAEL DRURY, VRUtah 
Inc., a Utah Corporation, Kal RASEKH, an 
individual, COLDWELL BANKER PREMIER 
REALTY, INC., a Utah Corporation, HARVEY C. 
HIRSCHI and LOIS R. HIRSCHI, individuals 
Defendants. 
The Plaintiff, Marie Bingham, submits her Memorandum in Opposition to the 
Defendant Kal Rasekh's Motion for Summary, as supported by affidavits and Plaintiff's 
Addendum of Exhibits In Support of Her Memorandums In Opposition To Defendant's 
Motions for Summary Judgment, filed concurrently herewith. 
Unless otherwise noted, references found to the fact statements herein (PI Exh pg " " 
or PI Exh pp " " Dep pg " ") are to specific pages found in Plaintiff's Addendum of Exhibits 
In Support of Her Memorandum In Opposition to Defendant's Motions for Summary 
Case No. 970901897cv 
PLAINTIFF'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT KAL 
RASEKH'S MOTION FOR SUMMARY 
JUDGMENT 
Judge: Timothy R. Hansen 
Summary Judgment on file herein. 
STATEMENT OF MATERIAL FACTS 
AND THOSE FACTS TO WHICH A GENUINE ISSUE EXISTS. 
Pursuant to Rule 4-501 of the Code of Judicial Administration, the Plaintiff 
identifies the following material facts and those facts to which a genuine issue exists for 
both of the Defendant's Motions for Summary Judgment. For convenience, the Plaintiff 
states the numbered paragraph or paragraphs for the movant Rasekh's Statement of Facts 
just prior the Plaintiff's numbered Fact Statement. The Disputed Statement of Fact for the 
Movant's first Summary Judgment Motion is identified by single ellipses "( )" the Disputed 
Statement of Fact for the Movant's Mitigation of Damages Motion is identified by double 
ellipses "(())". 
In addition the Plaintiff incorporates herein the Statement of Facts as to Which a 
Genuine Issue Exists as set out in both her Memorandum in Opposition to Defendants 
Harvey C. and Lois Hirschi's Motion for Summary Judgment and her Memorandum in 
Opposition to Defendants Michael Drury and VR Utah's Motion's for Summary Judgment 
and the Affidavits Opposing Summary Judgment on file herein. 
(2)((2)) 1. The Plaintiff, Marie Bingham, at the time she purchased the Hirschi Center 
was an unsophisticated person who had little if any comprehension of the magnitude of 
the transaction in which she was induced to enter in by the Defendant Kal Rasekh. (PI Ex 
pg. 18 Deppp. 65-66; PI Ex pg. 20 dep pp. 77-78; PI Ex pg. 40. dep pp 314-316). 
ii 
(2)((2)) 2. Mrs. Bingham was a divorcee. (PI Ex. pg 49 Dep pg. 423). Her family 
consisted of nine children. PI Ex pg. 40 dep p. 314). Her working experience had been 
that of a sales clerk and substitute teacher. (PI Ex. pp 13-14 dep pp. 9-15). Her 
education beyond high school had consisted of two years of part time schooling to qualify 
for entrance into a nursing curriculum. (PI Ex p. 1 3 Dep p. 11 ; PI Exh. p. 38a - 38b Dep 
pp. 292-293). 
(2,3)((2,3)) 3. Mr. Rasekh ingratiated himself into Mrs. Bingham's family, learned of her 
financial circumstances and became her financial advisor, (PI Exh. pp. 39-40, dep. p 305-
307, 31 6) referring to her as his "American mom/ ' (PI Exh pp. 58 dep pp. 63-64; PI. Exh 
p. 38 dep p. 254). 
(2)((2)) 4.This relationship of trust and confidence is evidenced by the fact that Mr. 
Rasekh asked Mrs. Bingham if he could marry either her daughter Jennifer or Brittany as a 
prerequisite to obtaining U.S Citizenship. (PI Exh pp. 54-56, dep pp. 48-55, 58). 
(2)((2)) 5. As a result of the relationship he cultivated, Mrs. Bingham trusted him with 
the care of her daughter Brittany whom Mr. Rasekh took to Egypt to attend the wedding of 
his sister. (PI Exh. pp. 57, dep pp. 59). 
(2,3)((2,3)) 6. Mrs. Bingham relied on Mr. Rasekh to make her business decisions. (PI. 
Exh pp. 46, dep pp. 379; PI Exh p. 48 dep pp. 41 7) 
(2)((2)) 7. In July of 1994, Rasekh contacted Bingham and told her he had just left the 
Hirschi Center, a day care business, and that it was a perfect investment for her. He told 
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her that he had exempted his father from the listing agreement so that Bingham and his 
sister could purchase and operate the day care. He told her he would meet her at his 
office because it would have to be tied up fast. (Bingham Aff. H *t] 14-1 6) 
(2)((2)) 8. When Bingham first learned of the $900,000 price she was overwhelmed and 
told Rasekh there was no way she could be involved. He told Bingham there was no risk 
that he had thoroughly investigated the business and property and if Bingham would go in 
business with his sister and operate the day care there was enough income to support the 
both of them. (Bingham Aff. ^ H 14-17) 
(2)(22) 9. He presented Bingham with a document he had prepared which she did not 
read and which he said was necessary to tie up the property. Bingham was at first 
skeptical, but, Rasekh had her sign the document and give him $5,000 to hold the 
property until his sister could come. At the time Rasekh told Bingham he would later 
negotiate the actual price and figure out the business relationship between Bingham and 
his sister. (Bingham Aff. H H 14-1 7) 
(2)((2)) 1 0. At this time Rasekh told Bingham that if he were not able to negotiate a better 
price that Bingham would get her $5,000 back. (Bingham Aff. H H 14-1 7) 
(2)((2)) 11 . Bingham signed the document Rasekh prepared without reading it because 
she fully trusted Rasekh because of their confidential relationship and the believe he 
instilled in her that he would protect her and was looking out for her best interests. 
(Bingham Aff. TH 14-1 7) 
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12. Later he came to Bingham's home and discussed the need to sell her home so 
as to come up with her share of the money to purchase the Hirschi Center. Rasekh told 
Bingham his sister was coming from Egypt soon and he would start to look for a buyer for 
her house. (Bingham Aff. *H 18) 
(3)((3)) 1 3. During this time Rasekh presented Bingham with several additional offers and 
counter offers which he was negotiating she believed for both she and his sister. 
((5)) 14. Shortly thereafter Rasekh told Bingham his sister was not coming and would 
not be participating in the purchase. At this time Bingham told Rasekh there was no 
possible way she could be involved because she knew nothing about operating a day care 
let alone any other kind of business. (Bingham Aff. *H 19) 
(2, 3)((2,3,5)) 1 5. At this time Rasekh, put increased pressure on Bingham to proceed 
with the purchase by assuring me that he had investigated the business and there was 
nothing that could go wrong. He told Bingham that she could walk into the Hirschi's 
shoes and would need no further capital. (PI Exh. p. 30-32, dep p. 187-190, 192, 196; PI 
Exh p. 44, 45, dep p. 349, 356.). 
(6) 1 6. At this time Bingham consulted her brother David Weston who told her she 
should not purchase the Center because she was not qualified and not until she 
determined that the business was profitable and would not require any money beyond the 
purchase price. (Bingham Aff. H H 21) 
1 7. Bingham told Rasekh what her brother had said and at this time he told her 
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"Marie there is no risk, if it doesn't work out I wi l l either buy it from you or sell it for you." 
Besides, he said, "why would you not trust my advice over that of your brother or 
daughters, are they as successful as I am, look at my success Marie, trust me there is no 
risk and I wi l l not let you down." (Bingham Aff. H ^  22) 
(6) 18. Rasekh told her the Hirschi's had provided him with all of the financial 
information about the business and that the day care center and the wedding receptions 
held there had supported two families for many years. He arranged for her to talk to the 
Hirschi's about the profitability of their business. The Hirschi's then provided her with 
financial statements. (Bingham Aff. *H23) 
(6) 1 9. She did not know how to read a financial statement so Bingham ask her friend 
Stan to look at the financial statements and He told her the statements were just break 
even or showed a loss. (Bingham Aff. *H 23) 
(6) 20. When she confronted both Rasekh and Mr. Hirschi, they both told her the 
financial statements were not accurate because the Hirschi' had commingled the living 
expenses of two families with the operating expenses of the business and that if she 
subtracted out the living expenses the statements would show a good profit. (Bingham 
Aff. <H 24) 
(7) 21 . Rasekh then introduced her to Mr. Tilbey, their accountant, to assure her that 
he would continue to do the Center's accounting after she took over. Mr. Tilbey told her 
he could not extract the personal family living expenses from the operating expenses. She 
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was again concerned because of what her brother David had told her. When she 
expressed her concerns to Rasekh he again persuaded her by telling her that he had 
analyzed the financial statements and if the business could support two families it could 
assuredly support one. (Bingham Aff. *H25) 
(7) 22. At this time, Rasekh again reassured her, "Marie there is no risk, just trust me, 
if anything goes wrong I wil l get you out/ ' (Bingham Aff. % 25) 
(8,9) 23. Rasekh then traveled to Egypt and while he was gone Bingham went to the 
Hirschi Center on her own and came away with the feeling that something was just not 
right. When Rasekh returned Bingham told him she could not go through with buying the 
Center. Rasekh got very upset and intimidating and again accused her of not trusting him 
and that she was harming the Hirschis. He made her feel terrible and she then told him 
that in the very beginning he had at least promised a lower price. (Bingham Aff. U27) 
(9) 24. Rasekh then met with the Hirschi's alone and then later included Bingham in 
the discussions. Rasekh told her the Hirschi's had agreed to reduce the price and to 
delay the monthly payments to assure her success. At this time Bingham looked to Mrs. 
Hirschi, for reassurance and asked her "knowing my lack of experience do you think I 
could really handle this and could I really do this." (Bingham Aff. % 28) 
(9) 25. Mrs. Hirschi's response led her to believe that the Hirschi Center day care 
business would support her family without the requirement for any money beyond the 
down payment. PI Exh pp. 21-22, dep pp. 92,93; see also PI Exh. p. 60, dep p. 102). 
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(9) 26. Rasekh also told Bingham that the Hirschi's had agreed that their 
daughter, would continue to manage the Center and would train Bingham for six months. 
He also told Bingham that that all of the trained staff would continue and that all of the 
day to day lesson and activity programs for the children were fully developed and 
available for her use. He said "Marie all you have to do is work hard and the Center wi l l 
take care of all your needs." (Bingham Aff. H 20) 
(1 0)((6)) 27. Because of Rasekh' s assurance, among others, that her investment was 
completely safe because if anything went wrong he would either purchase the property 
from her or sell it for her such that she would not suffer any financial loss, in early 
October, 1994, Bingham purchased the Hirschi Center. (PI Exh pg. 41,42 dep pp. 318, 
322; PI Exh p. 25 dep p. 1 22). Prior to October of 1994, she had never worked in a day 
care center or operated a day care center. (Bingham Aff. *H 29) 
(1 0)((6)) 28. At the time of the Hirschi Center purchase her sole assets consisted of 
time certificates of deposit accumulated from some income savings (PI Ex p 47-49, dep 
pp. 389-391, 41 8-421; PI Ex. p. ) and some limited capital received from her father and 
the equity in her home (PI Ex. pg. 20 dep pp. 77-79; PI Ex. pg 15 dep pp. 49-51). 
(10)((6)) 29. The $181,000, Mr Rasekh had Ms. Bingham pay in down payment 
depleted all of her assets and left her with no operating or emergency capital. (PI Exh. p. 
21 , dep p. 89; PI Exh p. 33, dep pp. 201-202). 
(1 0)((6)) 30. At the time of closing Mr. Rasekh did require of Mrs. Bingham that she 
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would have to pay more money than her $181,000 she had for the down payment, 
contrary to his prior representations, by surprising her with a $19,000 note the need for 
which prior thereto she was unaware. (PI Exh. p. 42 dep pp. 323-324; Bingham Aff. 
Till 30-31) 
(11 )((7)) 31 . Following closing she soon discovered that Mr. Rasekh had 
misrepresented the Hirschi Center (PI Exh. p. 24, dep p. 11 7; PI Exh. p. 31 , dep pp. 189-
190), and in order to stay in business she would have to meet costly permitting and safety 
requirements for which she was unprepared with no means to meet these costs. (PI Exh. 
pp. 27-28 dep pp. 147-1 52; PI Exh p.43 dep p. 336; Bingham Aff. <H 32), 
(11 )((7)) 32. Following closing It also became apparent to her that the amount of 
income being received from child day care was insufficient to meet the licensing 
requirements, mortgage payments and operating expenses and she would be operating at 
a loss. (PI Exh. p. 33, dep pp. 201-202; PI Exh. p. 43 dep pp. 333-335; Bingham Aff. 
•0 33). 
(11 )((7)) 33. The last minute $1 9,000 note and the Hirschi Center 
misrepresentations caused her to believe that she could no longer trust Rasekh. A friend, 
she hired to repair the smoke detectors and to install exit signs advised her to immediately 
sell the Hirschi Center and recover her savings. (Bingham Aff. 1133-34) 
(11,12)((7,8)) 34. As a result of her friends advice she entered into an agreement with 
Defendant Michael Drury and VR Utah to sell the Hirschi Center within three months 
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which failed and she made a demand upon VR Utah to release her from the listing 
agreement. (See Plaintiffs Memorandum in Opposition to Defendants Drury and VR 
Utah Motion for Summary Judgment pages iii - iv *H T] 4-10/mcorporated herein by this 
reference. ) 
(20-21) 35. In desperation, the Plaintiff contacted Rasekh and told him she would 
not be able to make the monthly payments then due. She insisted he make good his 
promise to sell the property or buy her out. Defendant Rasekh told the Plaintiff that he 
would do nothing so long as the property was listed with VRUtah Business Brokers. 
(Bingham Aff. im43-44 ; PI Exh. p 35, dep pp. 237-238) 
(14-16,19)((11-13)) 36. On or about March 2, 1995, Mr. Randall Roberts, a neighbor to 
the Hirschi's, had Steve Tate of Consolidated Realty Croup present an offer to purchase 
the Hirschi property. (PI. Exh. pg 62; Bingham Aff. H45). 
(14-1 6,19)((11-13,16)) 37. Mr. Roberts was never screened as a potential buyer. (PI 
Exh p. 11) The only way Mr. Roberts could complete a purchase was through the 
qualification of a prospectus with the governmental agencies regulating securities 
offerings in the hope of attracting investors. (PI Exh. pg. 11 ; Bingham Aff. Tl 46) Mr. 
Roberts had no means available to him at the time to purchase the property. ((Bingham 
Aff. H <H 45-46, 50; Weston Aff. <fl <H 9-10; PI. Exh pp. 4-5, 11,62 and Roberts prospectus PI 
Exh. pp. 124-169) 
(14-16,19)((11-13,16)) 38. Lacking the sophistication to evaluate Mr. Roberts offers, 
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Mrs. Bingham engaged her brother as her agent. (PI Exh. pg 49(c)) Mr. Weston then 
attended a meeting conducted by Mr. Roberts in Mr. Drury's office. After reviewing Mr. 
Roberts prospectus, (PI Exh. pp 1 24-1 69) her brother advised her that Mr. Roberts did not 
have the means to fund his offer. (Weston Aff. 11119-10,13; Bingham Aff. UH 45-46) 
(20-22)((1 8-19) 39. The Plaintiff finally obtained a release from VR Utah in June 
1995. She then contacted Rasekh and told him VRUtah Brokers had released and that he 
need to either buy the Hirschi Center or sell it immediately as I she would lose her life's 
savings. (Bingham Aff. D 52-53) 
(20-22)((1 8-19)) 40. Mr. Rasekh did nothing and she in fact lost her savings as a 
result of the Hirschi's foreclosure. (Bingham Aff. H 52-53) 
(23) 41 . Rasekh thereafter entered into an agreement with the Hirschis and again sold 




Plaintiff drops her cause of action against Rasekh pursuant to the FOURTEENTH 
CAUSE OF ACTION, but maintains that all other causes of action should survive summary 
judgment and be presented to the jury. 
II 
CONFLICT OF INTEREST 
Rasekh asks to have the Fifth Cause of Action dismissed. Plaintiff concedes that 
1 
since Plaintiff signed an agency agreement with Rasekh that disclosed that he also 
represented the Hirschis that such representation would not be a breach of fiduciary duty 
because of a conflict of interest. Plaintiff though stands by the claims of that cause of 
action that Rasekh had a fiduciary duty to Plaintiff because he was her real estate agent, 
even though a limited agent and that through his actions he breached his fiduciary duty to 
her. 
I l l 
NEGLIGENT MISREPRESENTATION 
Plaintiff alleges that Rasekh made certain negligent misrepresentations to her that 
induced her to purchase the Hirschi property. The cause of action for negligent 
misrepresentation is not based on failure to disclose, but rather on incorrect disclosures. 
The case of Schroeder v. Rose, 701 P. 2d 327 (Idaho Ct. App. 1985), which was cited by 
Rasekh, makes it clear that misleading or erroneous responses about a sale amounts to 
misrepresentation. (See also PROSSER AND KEETON ON TORTS §106 at 738 and §107 
at 745 (5 ed. 1 984). In alleging negligent misrepresentation Plaintiff does not contend 
that Rasekh had the obligation to investigate everything about the business and report it to 
Plaintiff, but rather that he had the obligation to properly investigate a^d accuracy of any 
representations that he did make about the business. 
2 
IV. 
STATUTE OF FRAUDS 
Plaintiff claims that Rasekh promised her that if she would purchase the Hirschi 
property she would have no risk because if anything happened he would either sell the 
Hirschi Center for her or buy it himself. Such promise would be binding on Rasekh 
whether a confidential relationship existed or not. 
Rasekh maintains that his promise to Plaintiff is unenforceable pursuant to the 
statute of frauds. Obviously the promise that Rasekh would resell the property for Plaintiff 
if it was not profitable is a promise to provide personal services, not covered by the statute 
of frauds. In addition the promise to buy the Hirschi Center is a contract not covered by 
the statute of frauds if in the context of a fiduciary relationship. The statute of frauds is not 
intended to cover oral representations made in violation of a fiduciary relationship. W.G. 
Jenkins & Co. v. Standrod, (1928) 46 Idaho 614, 269 P. 586; see 72 Am.Jur.2d Statute of 
Frauds § 1 76 at 707 (1974) and Brock & Davis Co., Inc. v. Charleston National Bank, 
(S.D. W.Va. 1977) 443 F.Supp. 11 75, Teetling v. Indiana State Bank, 436 N.E.2d 855, 
Jarnigan v. Busby, 867 P.2d 63, (Colo. 1993). Plaintiff has presented evidence that a 
confidential and therefore a fiduciary relationship existed between herself and Rasekh and 
therefore he cannot hide behind the statute of frauds if the finder of fact determines the 
existence of the confidential relationship. Nowhere in his motion has Rasekh claimed 
that a confidential relationship did not exist and this remains as a contested issue of fact. 
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The question should also be raised whether or not a real estate agent, even if he 
was a dual agent and a confidential relationship did not exist could invoke the statute of 
frauds to claim a promise that if an investment in property did not work out he would buy 
it back from his client was unenforceable, pursuant to the statute of fraud, if only oral. 
The first argument is that Rasekh should be estopped from raising the statute of fraud 
based upon the doctrine of promissary estoppel, or part performance. Ravarino v. Price, 
260 P.2d 570, 123 Utah 559. Plaintiff parted with $181,000.00, all of the money she 
had, on the promise that if she would purchase the property and then had any problems, 
Rasekh would buy it from her so that she would incur no loss. The agreement should be 
taken out of the statute of frauds on such basis. 
Plaintiff and Rasekh had an agreement which was you buy the property and I wi l l 
then buy it back from you if it is not profitable. Plaintiff performed her end of the bargain 
when she purchased the property. It work a fraud if Rasekh could hide behind the statute 
of frauds in such case. In such case the statute of frauds does not apply .Medesco, Inc.v. 
LNS Int'l, Inc., 762 F. Supp. 920 (D.Utah 1991); Promissory Estoppel as Basis for 
Avoidance of Statute of Frauds, 56 A.LR.3d 1037, 1 044 (1974), Restatement (Second) of 
Contracts § 1 39 comment b (1979). 
Also even though Rasekh was a dual agent to the seller and to Plaintiff, only certain 
fiduciary duties are given up Wardly v. Welsh, 962 P.2d 86, 346 Utah Adv. Rep. 44, 
footnote 5, 1998, and it appears only those fiduciary duties that would create a conflict 
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between buyer and seller are surrendered. Utah Administrative Code R162-6.2.16.3 et. 
seq. Rasekh still retained fiduciary duties to Plaintiff that would preclude application of 
the statute of frauds, even in the absence of a confidential relationship. 
V. 
PUNITIVE DAMAGES 
In Utah punitive damages may be awarded when the acts or omissions of the 
tortfeasor are the result of willful and malicious or intentionally fraudulent conduct, or 
conduct that manifests a knowing and reckless indifference toward, and a disregard of, the 
rights of others. Utah Code Ann. §78-1 8-1. Plaintiff concedes that punitive damages 
cannot be awarded against Rasekh pursuant to the cause of action for negligent 
misrepresentation, but can be pursuant to the claim for breach of fiduciary duty. Plaintiff 
has alleged that the actions of Rasekh, which constitute the breach of fiduciary duty 
exhibited a knowing and reckless indifference and disregard toward the rights of Plaintiff, 
which if proven would entitle Plaintiff to punitive damages. 
Facts as set out on pages i through ix above, as alleged by the Plaintiff in both her 
deposition, affidavit and answers to interrogatories, which, if proven, would show the 
knowing or reckless indifference of Mr. Rasekh to the rights of Plaintiff. 
Punitive damages are properly awarded for breach of fiduciary duty where the 
defendant's conduct reaches the requisite level of culpability. Jerman v. O'Leary, 701 
P.2d 1205, 1210, 145 Ariz. 397, 402. Whether the actions of Rasekh rises to the requisite 
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level of culpability is a question for the jury. 
VII 
CLAIM THAT PLAINTIFF WAS NOT ENTITLED 
TO RELY ON THE REPRESENTATIONS 
Rasekh argues that Plaintiffs recovery should be precluded because she should not 
have relied on the statements that he made and should have investigated his claims. 
When one is dealing with a licensed real estate agent though, even with the question of 
the confidential relationship aside, that person has the right to rest some confidence in the 
agent's assertions and his honesty and expertise. Dugan v. Luther, 615 P.2d 12 (Utah 
1980). The rule of caveat emptor does not apply to those dealing with a licensed real 
estate agent. Though not occupying a fiduciary relationship with prospective purchasers, a 
real estate agent is expected to be honest, ethical, and competent and is answerable at 
law for breaches of his or her statutory duty to the public. Dugan v. Luther, Id. That a 
person can rest confidence on the real estate agent is especially true when the purchaser 
does not have business experience, as is the case with Plaintiff. Dugan v. Luther, Id. 
One has the right to rely on the representations of a fiduciary unless such reliance 
is irrational. Field v. Century 27, 63 Cal.App.4th 18, 73 Cal.Rptr.2d 784, 1998. It is well 
settled that a representee has a right to rely upon representations where a confidential or 
fiduciary relationship exists between the parties. Hugh v. Kennedy, 22 N.C. App. 509; 
207 S.E.2d 301. In such cases a high degree of frankness and fair dealing is required, and 
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the representee cannot be charged with lack of diligence in failing to make an 
independent investigation, either at the time or afterward." 37 Am. Jur. 2d, Fraud and 
Deceit, § 254, p. 342. "It is a well settled principle of the law of fraud, applied 
particularly by courts of equitable jurisdiction, that it is the duty of a person in whom 
confidence is reposed by virtue of the situation of trust arising out of a confidential or 
fiduciary relationship to make a full disclosure of any and all material facts within his 
knowledge relating to a contemplated transaction with the other party to such 
relationship, and any concealment or failure to disclose such facts is a fraud." Vail v. Vail, 
233 N.C. 1 09, 63 S.E.2d 202. Such a relationship "exits in all cases where there has been 
a special confidence reposed in one who in equity and good conscience is bound to act 
in good faith and with due regard to the interests oi the one reposing confidence." Abbitt 
v. Gregory, 201 N.C. 577, 1 60 S.E. 896. "Intent to deceive is not an essential element of 
such constructive fraud." Link v. Link, 278 N.C. 1 81, 1 79 S.E.2d 697. 
Rasekh by claiming that Plaintiff had no right to rely on what he said is really 
making the argument that she should not be able to recover because of her contributory 
negligence, but where a fiduciary relationship exists the buyer has the right to rely on the 
representations of the broker and contributory negligence is not a defense. Neffv. Bud 
Lewis Co., 89 N.M. 145, 548 P.2d 107 (N.M.Ct.App.1976). 
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VIII 
THE: CLAIM FOR BREACH OF FIDUCIARY DUTY 
Plaintiffs claim of fiduciary duty rests on the Utah Administrative Code and upon 
the existence of a confidential relationship with Rasekh. One alleging a confidential 
relationship must demonstrate the placement of trust and reliance. Hal Taylor Associates. 
v. Unionamerica, Inc., 657 P.2d 743 (Utah 1982). The court in Wardly v. Welsh, 962 
P.2d 86, 346 Utah Adv. Rep. 44, footnote 5, 1998, attempted to determine if a 
confidential relationship existed between a real estate agent and his purported client 
under the test enunciated by the court in Hal Taylor Associates, v. Unionamerica, Inc. 
supra, but found none to exist since both parties were real estate agents and sophisticated. 
In the case now before the court there is clearly a disparity of expertise and experience as 
well as a very trusting relationship. Confidential and fiduciary relationships are in the law 
synonymous. Fipps v. Stidham 50 P. 2d 680, 1 74 Okl. 473, and therefore any discussion 
of either a fiduciary relationship or a confidential relationship involves exactly the same 
considerations. 
Rasekh has not argued in his motion that a confidential relationship did not exist 
and Plaintiff made numerous claims in her depositions and affidavits that a confidential 
relationship did exist and therefore the question whether Rasekh owed Plaintiff a fiduciary 
duty, based upon a confidential relationship, is assumed for this motion and reserved as a 
question for the trier of fact 
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Even in the absence of a confidential relationship Rasekh owes Plaintiff a fiduciary 
duty. Even though Rasekh argues otherwise, a dual agent owes the buyer a fiduciary duty. 
The only fiduciary duties forfeited by Plaintiff would be those that would conflict with the 
duties that Rasekh owes to the seller. Utah Administrative Code R1 62-6.2.16.3 et. seq. 
A fiduciary is held to the highest ethical standards of fairness and honest dealings. 
It is not necessary in establishing a case of fraud to show moral guilt or an actual intent to 
defraud or that there was a reliance on a misrepresentation or that the victim had the right 
to rely. Ornamental & Structural Steel, Inc. v. BBG, Inc. 509 P. 2d 1053 (Ariz. 1973). 
Constructive fraud can be found where there is a fiduciary relationship. Constructive 
fraud is a breach of a legal or equitable duty which, irrespective of the moral guilt or 
intent of the party charged, the law declares to be fraudulent because of its tendency to 
deceive others, to violate public or private confidence or impair public interests. 
Dishonesty of purpose and intent to deceive are not elements of constructive fraud. 
Rhodes v. Harvey Publications Inc. 700 P. 2d 840, 145 Ariz. 142. A breach of a fiduciary 
duty constitutes a "constructive fraud". 
In other words if Rasekh induced plaintiff to purchase the Hirschi in breach of his 
duty to her of the highest ethical standards of fairness and honest dealings, then he 




PLAINTIFF MADE EVERY EFFORT TO MITIGATE HER DAMAGES 
Within days of purchasing the Hirschi Center Plaintiff realized that Mr. Rasekh got 
her into a deal that would not work. Once she was out of his control and able to think 
clearly she could see that she had no money and no experience to run a day care center. 
She could see that she may lose her down payment and she immediately began the effort 
to mitigate her damages,. She never wanted to make a profit, but only to recoup her down 
payment. When the offer to purchase came from Mr. Roberts Plaintiff approached her 
brother, who she trusted and asked for his advice. He told her not to accept the offer 
because Mr. Roberts had no money of his own and the offer was contingent on raising the 
$1 50,000.00 down payment by soliciting investors. Plaintiffs brother advised her that it 
would be fool hardy to tie up the property for 90 days for Mr. Roberts to attempt to raise 
money. He advised her to hold Mr. Rasekh to his promise to sell or buy the property. 
(See Affidavit of David Weston on file herein). The obvious proof of the lack of the bone 
fides of Mr. Roberts offer was his failure to pay one penny toward the lease obligation that 
he later signed for the Hirschi Center. 
The burden of proving plaintiff has not mitigated its damages and that its award 
should be correspondingly reduced is on defendant. John Call Eng'g, Inc. v. Manti City 
Corp,, 795 P.2d 678, 680 (Utah App. 1990), Lebaron v. Rebel Enterprises, 823 P.2d 479 
(Utah 1991). Plaintiff cannot be faulted for not accepting a frivolous offer. It is up to 
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Rasekh to prove that if Plaintiff had accepted the offer from Mr. Roberts he would have 
been able to come up with the down payment and made the contract payments thereafter. 
No proof has been made to this court that the offer was bone fide or that Mr. Roberts 
would have performed any better if that offer had been accepted than he did when his 
later offer to lease was accepted. If there was any evidence that Roberts was capable of 
performing on his offer Rasekh could have presented it to this court and did not. 
Respectfully submitted this 28th day of April, 2000. 
Ronald S. George 
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CERTIFICATE OF SERVICE 
The undersigned, hereby certifies that on the 28th Day of Apri l , 2000, a true and 
correct copy of the foregoing Memorandum in Opposition to the Rasekh Motions for 
Summary Judgment and the Affidavits of Marie Bingham, Jennifer Smith and W . David 
Weston in Opposition to Summary Judgment and the Plaintiffs Addendum of Exhibits in 
Support of her Memorandums in Opposition to Defendant's Motions for Summary 
Judgment was mailed, postage prepaid, to the following: 
Raymond D. Etcheverry, Esq. 
Paul D. Veasy 
PARSONS, BEHLE & LATIMER 
21 0 South Main Street, Suite 1 800 
P.O. Box 45898 
Salt Lake City, Utah, 84145-0898 
Phillip W. Dyer 
Kevin C Tirnken 
221 Kearns Building 
136 South Main Street 
Salt Lake City, Utah 84101 
Perrin R. Love 
CAMPBELL, MAACK & SESSIONS 
One Utah Center, Thirteenth Floor 
201 South Main Street 
Salt Lake City, Utah 84111-221 5 
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RONALD S. GEORGE, Esq. (Bar # 772V 
Attorney for Plaintiff 
3804 Highland Drive # 8 
Salt Lake City, Utah, 84106 
Phone:(801)272-5545 
IN AND FOR THE THIRD JUDICIAL DISTRICT COURT 




RANDAL ROBERTS, MICHAEL DRURY, VRUtah 
Inc., a Utah Corporation, KAL RASEKH, an 
individual, COLDWELL BANKER PREMIER 
REALTY, INC., a Utah Corporation, HARVEY C. 
HIRSCHI and LOIS R. HIRSCHI, individuals 
Defendants. 
Case No. 970901897cv 
AFFIDAVIT OF MARIE BINGHAM 
IN OPPOSITION TO DEFENDANTS 
MICHAEL DRURY, VR UTAH AND 
KAL RASEKH'S MOTIONS FOR 
SUMMARY JUDGMENT 
Judge: Timothy R. Hansen 
STATE OF UTAH ) 
ss: 
Salt Lake County ) 
I, Marie Bingham, first being duly sworn deposes and if called upon to testify would 
testify as follows: 
1. I am the plaintiff above named and I reside at 642 So. 10 West, Salt Lake City, 
Utah. 
2. I have read my Affidavit in Opposition to Defendants Harvey C. and Lois R. 
Hirschi's Motion for Summary Judgment, dated April 10, 2000 and affirm and attest to the 
truthfulness of my statements as found within paragraphs 1 through 32 therein and to avoid 
duplication incorporate the same herein as though fully set forth. 
3. I obtained my Father's home in Arizona and in June of 1992 I received a call 
from Kal Rasekh ("Kal") asking if I intended to sell my home located at 2388 Cavalier 
Drive, Salt Lake City. Two weeks later, I and my younger children moved back into our 
home in Salt Lake. I then put up my Father's home for sale. 
4. Upon my arrival in Salt Lake, Kal came to my home to again inquire about a 
listing. He informed us that he had only recently come to America from Egypt. We were 
intrigued that he was Egyptian and we became good friends. 
5. During these summer months he played soccer and often stopped at our home 
in his soccer attire. From July through October of 1992 he visited our home frequently 
and spent long hours with our family often referring to me as his "American Mom" and 
our family as his "American Family." 
6. Kal spoke often about his great success in real estate and encouraged me to 
permit him to investment my money in real estate. His success stories impressed me and I 
took him into my confidence and divulged to him all of my financial assets. 
7. In or about October 1 992, Kal told us his sister in Egypt was getting married. 
He then invited my daughter Brittany to come see Egypt and attend the wedding. We 
trusted Kal and I agreed to pay $1,000 for her travel and he agreed to defray her expenses 
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by allowing her to stay with his parents. 
8. During this period Kal learned that I was intending to sell my Father's home in 
Arizona for which I anticipated I would receive about $20,000 from the sale. I had never 
invested and he kept telling me that he could manage my money and make me a great 
deal of money in the real estate market. 
9. I came to trust him and divulged to him all of my finances, including the money 
market certificates I had purchased from my earnings over time and the equity amount in 
my home on Cavalier Drive. In late 1993, he then purchased on my behalf two small 
properties. 
1 0. One property was the home I now reside in at 642 So. 1 Othe West in Salt Lake 
City for which I paid $2500 down and assumed an existing mortgage of $24,500. . 
11. The other property was a condominium known as the Incline Terrace for 
which I paid $5,000 down and assumed the existing mortgage. 
1 2. In the purchase of each of these properties I totally relied on Kal's judgment as 
my financial advisor. I signed the purchase documents where Kal told me to sign. I 
wholly trusted Kal and I did not independently evaluate either the purchased properties or 
the documents I signed in purchase. 
1 3. About the same time as these property purchases, Kal came to me and asked 
me if he could marry my daughter Jennifer so he could stay in the United States. He said 
that if Jennifer would marry him for this purpose he would buy her a new car and soon 
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thereafter would have the marriage annulled. The proposal was refused. 
14. Sometime In July of 1994, Kal contacted me and told me he had just left the 
Hirschi Center, a day care business, and that it was perfect for me. He said it was such a 
bargain that he exempted his father from the listing agreement so that I and his sister 
could purchase and operate the day care. He told me I would need to meet him at his 
office because it would have to be signed up fast before someone else offered to 
purchase. 
1 5. When I met him at his office he told me the price was $900,000. I was 
overwhelmed by the price he quoted and told him there was no way I could be involved. 
He told me there was no risk that he had thoroughly investigated the business and 
property and if I would go in business with his sister and operate the day care there was 
enough income to support the both of us. He told me there was a very nice home at the 
Center that was part of the purchase where my family could live. 
1 6. He presented me with a document he had prepared which he said was 
necessary to tie up the property and I became very skeptical, but then he convinced me I 
had to sign the document and give him $5,000 to hold the property until his sister could 
come. He told me we could then negotiate the actual price and figure out the business 
relationship between I and his sister. He told me that if we were not able to negotiate a 
better p rice that I would get my $5,000 back. 
17. I signed the document he prepared without reading it because I fully trusted 
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Kal and had confidence in him that he would protect me and was looking out for my best 
interests. 
18. Later he came to my house and we talked about selling my home for me to 
come up with my share of the money to purchase the Hirschi Center. He told me his 
sister was coming from Egypt soon and he would start to look for a buyer for my house. 
During this time Kal presented me with several additional offers and counter offers which 
he was negotiating. Although I had some ideas I left all the negotiations up to Kal. 
19. Shortly thereafter he told me his sister was not able to come. I then told him 
there was no possible way I could be involved because I knew nothing about operating a 
day care let alone any other kind of business. 
20. But, he kept pressuring me to go ahead by assuring me that he had 
investigated the business and there was nothing that could go wrong. He told me that I 
would simply be walking into the Hirschi's shoes and that they had agreed to train me. 
He told me their daughter, who was the manager, would stay on as the manager for six 
months, that all of the trained staff would continue with me. He told me that all of the 
day to day lesson and activity programs for the children were fully developed and all I 
had to do was work hard and the Center would take care of all of my financial needs. 
21. My older daughters became concerned and advised me not to become 
involved and so I inquired of my brother, David Weston as to his advice. He told me I 
was not qualified to operate the business and that I should not become involved until I 
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had determined that the business was profitable and w o u l d not require any money 
beyond the purchase price. 
22. I to ld Kal what my brother had said and at this t ime he to ld me "Mar ie there is 
no risk, if it doesn't work out I w i l l either buy it f rom you or sell it for you . " Besides, he 
said, "why w o u l d you not trust my advice over that of your brother or daughters, are they 
as successful as I am, look at my success Marie, trust me there is no risk and I w i l l not let 
you d o w n . " 
23. He to ld me the Hirschi's had provided h im w i th all of the f inancial 
informat ion about the business and that the day care center and the wedd ing receptions 
held there had supported two families for many years. He arranged for me to talk to the 
Hirschi's about the prof i tabi l i ty of their business. The Hirschi 's then gave me some of 
their f inancial statements. I d id not know how to read a f inancial statement so I ask my 
fr iend Stan to look at the f inancial statements and He to ld me the statements were just 
break even or showed a loss. 
24. W h e n I confronted both Kal and Mr. Hirschi , they both to ld me the f inancial 
statements were not accurate because the Hirschi ' had comming led the l iv ing expenses of 
two families w i th the operat ing expenses of the business and that if I subtracted out the 
l iv ing expenses the statements w o u l d show a good profit. 
25. Kal then introduced me to Mr. Ti lbey, their accountant, to assure me that he 
wou ld cont inue to do the Center's account ing after I took over. Mr. Ti lbey to ld me he 
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could not extract the personal family living expenses from the operating expenses. I was 
again concerned because of what my brother David had told me. When I expressed my 
concerns to Kal he again persuaded me by telling me that he had looked at the financial 
statements and if the business could support two families it could assuredly support one. 
26. At this time, he again reassured me, "Marie there is no risk, just trust me, if 
anything goes wrong I wil l get you out." 
27. Kal then traveled to Egypt and while he was gone I went to the Hirschi Center 
on my own and came away with the feeling that something was just not right. When Kal 
returned I told him I could not go through with buying the Center. Kal got very upset and 
became very intimidating, again accused me of not trusting him and that I was harming 
the Hirschi's by backing out of the deal. He made me feel terrible and I told him that in 
the very beginning he had at least promised a lower price. 
28. He then met with the Hirschi's alone and then later included me in their 
discussions, he told me the Hirschi's had agreed to reduce the price and to delay the 
monthly payments to assure that I would be successful. At this time I looked to Mrs. 
Hirschi, for reassurance and asked Lois "knowing my lack of experience do you think I 
could really handle this and could I really do this." Her response was a very affirmative 
"Yes." 
29. Because of Kal' assurance that I would not be at risk and Mrs. Hirschi's 
assurance that notwithstanding I was inexperienced that I could learn and manage the 
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business, on October 1 7, 1994, I purchased the Hirschi Center. Prior to October of 1994, 
I had never worked in a day care center or operated a day care center. 
30. At the time of closing on the Hirschi Center, Kal sold my home on Cavalier 
Drive to his friends. At closing he also presented me with a note for $19,000 to his 
brokerage firm, which he had me sign of which I was not previously aware. In the sale of 
my home, as in the purchase of the Hirschi Center, I relied on Kal, I did not read the 
contracts nor would I have understood their legal implications and because of my trust in 
Kal I simply signed where Kal told me to sign. 
31 . The $1 81,000, Kal had me pay at closing, which included the money from the 
sale of my home, the liquidation of all of my savings and $300 I had to borrow from a 
friend, depleted all of my assets. I became totally dependent on the income being 
produced at the Center to provide not only for my family but to pay the $5,600 monthly 
mortgage payments and to retire the $19,000 note which had to be paid within six 
months. 
32. Upon moving into the home at the Center and within days of the transfer of 
management I discovered that the operating permits were no longer valid and I could not 
continue without a significant investment of additional capital which I did not have. I 
learned that I could not continue to operate because I did not have a qualified manager. I 
also discovered to my dismay that the building itself had problems which would require 
money to repair. I also learned that without investing money in upgrading I could not 
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make money from wedding receptions. I also learned that the number of student 
enrollments had been inflated prior to my purchase beyond the capacity of the Center to 
accommodate. It also became evident that the income would not support the mortgage 
and indebtedness requirements let alone my living expenses. 
33. These immediate problems, all of which required substantial amount of 
money to resolve, which I did not have, among other circumstances persuaded me that I 
could no longer trust Rasekh. A friend, I hired to advise me on meeting the code 
requirements for safety and to repair the smoke detectors and to install exit signs advised 
me to immediately sell the Hirschi Center so I could recover my savings. 
34. My friend recommended I contact VRUtah Brokers for advice and I made 
contact with one of their agents named Michael Drury. To my surprise, Mr. Drury told 
me that he knew the Hirschi's and knew all about their day care business and had valued 
the real estate. I told Mr. Drury that I was interested only in recovering my down 
payment and that I must do so within three months before the first mortgage payment was 
due. 
35. Mr. Drury told me he could easily arrange a sale for $1,000,000, which wold 
be necessary to recover my down payment, after commissions. He also assured me that 
he could sell the Center before the end of January 1995 because VRUtah Brokers was 
engaged in listing and selling business and had a long list of customers who were then 
available and qualified to purchase the Center. 
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36. He told me that He and VRUtah Brokers would select only their best qualified 
buyers and that their sale efforts would not disadvantage me in any way with respect to 
the ongoing operation of the day care business. 
37. As a result of Mr. Drury's assurances that the Hirschi Center could be sold 
within three months I believed I would no have to deal with Kal or to rely on his promises 
since I no longer trusted him. 
38. Nevertheless, I told Mr. Drury I could not commit the property for sale through 
him for a period longer than three months because if it was not sold within that time I 
would have to seek Kal's help because the purchase note payments were then due and I 
knew I would not have enough money to make the payments. 
39. Mr. Drury then told me I would have to sign a one year listing otherwise he 
would not be able to convince his employer VRUtah Brokers to spend the kind of money 
he would need to sell the property within three months. 
40. When I then told him I would not sign a listing beyond three months, he 
assured me that if for any reason the property and business were not sold by February 1, 
1995 he would guarantee that the listing would be immediately terminated. 
4 1 . I trusted Mr. Drury's representations, in part because he also knew my son, 
and I was desperate in my need to recover the money I has spent in purchase. Mr. Drury 
assured me that his listing would net me at least the $1 81,000 I had turned over to Kal in 
purchase. 
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42. I tried to monitor Mr. Drury's efforts but it became obvious to me that Mr. 
Drury was making no meaningful efforts to advertise the Center nor to introduced any of 
VRUtah Broker's existing customers as represented. 
43. In desperation, I contacted Kal in February and told him he had 
misrepresented the Hirschi Center to me and I would not be able to make the monthly 
payments. I asked him to make good on his promise to me to either sell the property or 
buy me out. 
44. Kal told me that he would do nothing so long as the property was listed with 
VRUtah . During the first of February I contacted Mr. Drury and asked that the listing be 
terminated. He made no commitments and finally in desperation, on February 22, 1995, 
I wrote a letter to Mr. Drury, terminating the listing agreement because Mr. Drury had 
done nothing to sell the Hirschi property as he had promised. 
45. Mr. Drury did not respond to my letter but on March 2, 1995, Drury 
introduced me to Mr. Roberts who he represented wanted to buy the Center. In talking to 
Mr. Roberts I also learned that he was a neighbor to the Hirschi's. Mr. Roberts made an 
offer to me for $650,000 which would only take over the mortgage payments and leave 
me with nothing, which offer I refused. Mr. Drury then arranged a meeting for me to 
meet with Mr. Roberts in his office to which I invited my brother David. 
46. At this meeting Mr. Roberts presented his proposal to convert the Hirschi 
Center into a restaurant and disclosed his plans to bring in investors as necessary to make 
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the conversion. My brother David informed me that he did not believe Mr. Roberts was a 
qualified buyer and that he believed that Mr. Roberts offer was contingent on his raising 
money through a securities offering which was highly speculative. 
47. Based on my brother David's advice, I retained an attorney, Delano S. Findlay, 
who then wrote a letter on my behalf to VRUtah to release the listing agreement within 
ten days. The response that I received was that Mr. Roberts would like to lease the 
property and would take over the purchase payments. 
48. My purchase note payments were now falling into default, and having no 
business experience, in desperation I asked my brother David if he would act in my 
behalf. My brother helped me prepare a release agreement for VRUtah to sign, which I 
signed and sent to them. 
49. On or about June 1, 1995, My brother David negotiated a lease of the 
property to Mr. Roberts which provided enough money to cure the defaults in the trust 
deed note payments then owing to the Hirschis. 
50. Soon after signing the lease Mr Roberts told me he had no money to make any 
lease payments and I filed a notice of default. 
51 . Finally, as a result of the efforts of my brother David, on June 22, 1995, 
VRUtah finally signed a release. On the advice of my brother and Mr. Findlay, I did not 
agree to the terms of their release and did not sign their release but relied on the release 
agreement I had signed and sent to them. 
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52. I then contacted Kal and told him VRUtah Brokers had released me and that 
he need to either buy the Hirschi Center or sell it immediately as I was losing my life's 
savings. 
53. Kal did nothing for me and I lost my savings as a result of the Hirschi's 
foreclosure. 
54. I have since learned that Kal thereafter sold the Hirschi Center property for 
the Hirschi's within a few months for $750,000. 
Further this Affiant sayeth nought. 
Subscribed to and s ^ * ^ ^ f t 5 r e me a notary on this 27th day of April, 2000. 




RONALD S. GEORGE, Esq. (Bar # 7721) 
Attorney for Plaintiff 
3804 Highland Drive # 8 
Salt Lake City, Utah, 84106 
Phone:(801)272-5545 
IN AND FOR THE THIRD JUDICIAL DISTRICT COURT 




RANDAL ROBERTS, MICHAEL DRURY, VRUtah 
Inc., a Utah Corporation, KAL RASEKH, an 
individual, COLDWELL BANKER PREMIER 
REALTY, INC., a Utah Corporation, HARVEY C. 
HIRSCHI and LOIS R. HIRSCHI, individuals 
Defendants. 
Case No. 970901897cv 
AFFIDAVIT OF JENNIFER WESTON 
SMITH IN OPPOSITION TO 
DEFENDANT KAL RASEKH'S 
MOTION FOR SUMMARY 
JUDGMENT 
Judge: Timothy R. Hansen 
STATE OF UTAH ) 
ss: 
Salt Lake County ) 
I, Jennifer Weston Bingham, first being duly sworn deposes and if called upon to 
testify would testify as follows: 
1. I am 28 years of age and reside at 1930 Lucille Lane, Pleasant Hill California 
94523. I am the fifth child and fourth daughter of Marie Bingham, the Plaintiff in the 
above entitled matter. 
2. During the second week of June of 1992, I moved with my sister Brittany to our 
family home in Salt lake located at 2388 Cavalier Drive. Prior thereto, we had lived in 
the home of our grandfather located in Phoenix, Arizona. 
3. Within the week after my return to Salt lake, Kal Rasekh knocked at our door 
and inquired as to listing the home for sale. I gave Mr. Rasekh the phone number of my 
Mother who was still living in Phoenix, Arizona. About two weeks later my Mother and 
the rest of our family moved back to Salt Lake City. 
4. I left Salt Lake for Arizona on or about August 14, 1 992 to attend Mesa 
Community College. 
5. After the return of my Mother and prior to my leaving for school, Kal Rasekh 
visited our home several times a week, there was never a week that went by that Kal 
Rasekh was not in our home. 
6. In December of 1992, I returned to Salt Lake until mid October of 1994, so as 
to attend the University of Utah with my sister Brittany Bingham. I lived in Salt lake until 
October of 1994 when I returned to Arizona for employment as a flight attendant. 
7. Upon my return to Salt Lake, Kal Rasekh was still just as much a part of our 
family as before I left. I observed that his pattern of visits to my Mother's home continued 
for the remainder of the time in which I was in Salt lake. He often referred to my Mother 
as his "American Mom." 
8. I also observed that my Mother and Mr. Rasekh would engage in discussions 
about how she could invest her money. He was always trying to convince her to invest in 
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in Real Estate. 
9. While living in Arizona and prior to my moving to Utah, I had developed a 
close relationship with nny present husband, Brad Smith and we had often talked of the 
possibility of my marrying Brad. Mr. Rasekh was well aware of my relationship with 
Brad. 
1 0. My financial circumstances were wanting and In December of 1992, Mr. 
Rasekh asked me to work for him and I spent several days working in his office as a 
telephone solicitor when I terminated the employment for lack of interest. At this time 
Mr. Rasekh told me that he had another "business deal" for me to consider. His deal was 
that if I would marry him so he could get a green card, so he would not have to leave the 
United States, he would buy me a new Saturn automobile. He said I would not have to 
live with him and that he would have the marriage soon annulled. I was disbelieving and 
thought the proposal incredulous. I told him I would never marry him under any 
circumstances. 
11. At this time he also talked to my Mother about the proposal and attempted to 
sell the idea to her. This proposal as made to my Mother was not known to me nor 
approved by me. 
1 2. In late 1993, My Mother, who is normally very conservative, told me she was 
investing in real estate with Kal and purchased a small home on Tenth West in Salt Lake 
and a condominium. My Mother in discussing these purchases with me would not listen 
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to my advice because she said to me Kal is a smart business man, he is intelligent and is 
very successful that he was making a lot of money. She told me Kal is my friend and he 
wil l not let me down. 
1 3. In July of 1 994, Kal told me that about the Hirschi Center and said that he 
wanted to have my Mother purchase the Hirschi Center along with his sister. He said it 
was such a great buy that he wanted to buy it for himself, but would give up the 
opportunity for my Mother and his Sister. 
14. At this time I told Kal that my Mother should not purchase a business, because 
she had been a housewife all of her life and had no business experience. 
( 1 5/ He assured me that if anything where to happen he would sell it for her or buy 
it himself so that there was no risk for my Mother. He told me he wanted to help my 
Mother obtain a retirement and provide a better living than she was then receiving. 
Further this Affiant sayeth nought. 
Jennifer Weston Smith 
Subscribed to and sworn l?^6rcMTie a notary on this 27 day of Apri l , 2000. 
\ % - ^ v / ^^t^^ Notary Public residing in Salt Lake 
County Utah. 
RONALD S. GEORGE, Esq. (Bar # 7721) 
Attorney for Plaintiff 
3804 Highland Drive # 8 
Salt Lake City, Utah, 84106 
Phone:(801)272-5545 
IN AND FOR THE THIRD JUDICIAL DISTRICT COURT 




RANDAL ROBERTS, MICHAEL DRURY, VRUtah 
Inc., a Utah Corporation, KAL RASEKH, an 
individual, COLDWELL BANKER PREMIER 
REALTY, INC., a Utah Corporation, HARVEY C. 
HIRSCHI and LOIS R. HIRSCHI, individuals 
Defendants. 
Case No. 970901897cv 
AFFIDAVIT OF DAVID WESTON 
IN OPPOSITION TO DEFENDANTS 
MICHAEL DRURY, VR UTAH AND 
KAL RASEKH'S MOTIONS FOR 
SUMMARY JUDGMENT 
Judge: Timothy R. Hansen 
STATE OF UTAH ) 
ss: 
Salt Lake County ) 
I, W. David Weston, first being duly sworn deposes and if called upon to testify 
would testify as follows: 
1. I am 64 years of age and reside at 4388 Inverary Drive #10, Salt Lake City, 
Utah. 
2. I am the Plaintiffs older brother. 
3. In the spring of 1994 my sister Marie, first told me about her friend Kal Rasekh. 
At this time I was the trustee with respect to some property our Mother owned in Delta 
Utah for which I was seeking an appraisal. Marie told me her friend Mr. Rasekh was 
qualfied to appraise the property and she would arrange for him to travel to Delta and 
evaluate the property for me. I spoke with Mr. Rasekh briefly by phone but, never 
personally met with him. Marie explained to me that she had a close confidential 
relationship with Mr. Rasekh and that she trusted his judgment. 
4. Later in the summer of 1994, My Sister Marie Bingham came to me and told me 
that on Mr. Rasekh's advice she was considering moving into a home located at the 
Hirschi Center and taking over the day care center business. I told her I did not believe 
she was qualified to operate a day care business, but that in any event she should be most 
concerned about the profitability of the existing business and whether or not the business 
would require her to invest any money beyond the purchase price. I offered to assist her in 
the evaluation. 
5. She told me that would not be necessary as Mr. Rasekh had already evaluated 
the profitability of the business for her. She told me the she had Known Mr. Rasekh for a 
couple of years, had invested money in real estate he found for her and that he was very 
2 
successful and qualified to make such an evaluation. She told me that Mr. Rasekh's had 
assured her that she could walk in and take over the business and that the Hirschi's had 
agreed to provide her the training she would need to manage the business. 
6. She further assured me that she was only considering the purchase because Mr. 
Rasekh had assured her that if anything went wrong he would step in and cure the 
problem. She said that Kal has lots of money and he is my best friend and he wil l do 
anything for me. 
7. She seemed so confident in her assurances that I did not discuss the Hirschi 
Center with my sister until sometime in October of 1994 when she invited me to come see 
her new home. At this time she informed me that she believed she had made a mistake 
and was attempting to sell the business. 
8. Later in February of 1995, Marie again contacted me and said that she had listed 
the property with VR Utah for three months but that they had done nothing and would not 
release her from her listing and asked if I would help her draft a letter to obtain a release. 
9. Sometime thereafter, Marie said she thought she had a buyer for the Center and 
would I attend a meeting in the offices of VRUtah and listen to a proposal being offered. 
At this meeting I met Mr. Michael Drury and a Mr. Roberts. Mr. Roberts then made a 
presentation to Marie setting forth his intent to raise money from investors to convert the 
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Hirschi Center into a Steak Restaurant and sought Marie's willingness to provide him time 
to accomplish his intent offering her a percentage of the profits. I inquired and Roberts 
told me he could not personally fund the purchase. 
10. I advised Marie that I considered the offer extremely speculative since it relied 
on the results of a securities offering and entailed risks that she was not in a position to 
assume and she would be foolish to tie up the property with no evidence of an ability to 
perform. I advised her to hold Mr. Rasekh to his promise to purchase or sell the property. 
11 .1 also advised her to seek help from her attorney, Delano S. Findlay, to obtain a 
release from VRUtah. 
1 2. Shortly thereafter, to my surprise Mr. Roberts called me and wanted to discuss 
his proposal with me further. He inquired as to whether I might be wil l ing to assist him in 
raising money for the Restaurant, which offer I declined. He informed me that he had a 
core of investors ready to invest, but that his principal investor was delaying his investment 
because of a tax problem. I suggested a lease purchase might give him time he needed 
depending on whether his present investors would support the lease payments. 
1 3. My sister soon thereafter recieved an offer from Mr. Roberts to lease the 
property. She contacted me and stated that she was desparate because the Hirschi Center 
was in foreclosure and asked me if I would represent her in negotiation a lease with Mr. 
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Roberts to which I agreed. 
14. Mr. Roberts subsequently signed a lease agreement which was dated June 1, 
1995 to which he thereafter defaulted. 
15. Marie then asked my opinion respecting a release she eventually obtained 
from VR Utah and I advised her not to sign the release. 
Further this Affiant sayeth nought. 
W. David Weston 
Subscribed to and sworn before me a notary on this 27 day of Apri l , 2000. 
Notary Public "H 
DELANO S.FINDLAY . 
923 East 6360 South, S».E I 
SaMUk» Oty, Utoh 84117 . 
My Commfrtlon Expire* I 
^ _ . . - , July 2C, M M 
U^r^L WuUfltt I 
Notary Public residing in Salt Lake 
Utah. 
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RONALD S. GEORGE, Esq. (Bar # 7721) 
Attorney for Plaintiff 
3804 Highland Drive # 8 
Salt Lake City, Utah, 84106 
Phone:(801)272-5545 
IN AND FOR THE THIRD JUDICIAL DISTRICT COURT 




RANDAL ROBERTS, MICHAEL DRURY, VRUtah 
Inc., a Utah Corporation, KAL RASEKH, an 
individual, COLDWELL BANKER PREMIER 
REALTY, INC., a Utah Corporation, HARVEY C. 
HIRSCHI and LOIS R. HIRSCHI, individuals 
Defendants. 
Case No. 970901897cv 
AFFIDAVIT OF MARIE BINGHAM 
IN OPPOSITION TO DEFENDANTS 
HARVEY C. AND LOIS R. 
HIRSCHI'S MOTION FOR 
SUMMARY JUDGMENT 
Judge: Timothy R. Hansen 
STATE OF UTAH ) 
ss: 
Salt Lake County ) 
I, Marie Bingham, first being duly sworn deposes and says: 
1. I am the plaintiff above named and I reside at 642 So. 10 West, Salt Lake City, 
Utah. 
2. On or about October 3, 1994, I purchased from Harvey C. Hirschi and Lois R. 
Hirschi certain real property known as the Hirschi Center located at 9825 South 1300 
East, Sandy Utah. I paid $181,000 in a down payment and as part of the conditions of 
purchase I executed a first trust deed note in favor of the Hirschi's requiring a payment of 
$5,265.48 per month to retire the note. 
3. My husband left me in 1986 with nine children to support and I have since 
worked as a store clerk at "Somebody's Mother" and sold baskets at home parties to 
support my nine children. I have also occasionally tended children in my home for extra 
income. 
4. Prior to my divorce any extra income I invested in Time Certificates of Deposit 
along with some money given to me by my Father through the sale of his home. As a 
result of my divorce I was awarded our home. These assets represented all of my capital. 
I cashed in the Time Certificates of Deposit and sold my home and used all of this capital 
and borrowed three hundred dollars to make the down payment on the Hirschi Center. 
5. At the time I was introduced to the Hirschi Center by Mr. Kal Rasekh I had no 
business experience, had no experience with business financial statements, knew nothing 
about operating a day care center, had little or no experience in real estate transactions 
did not know the meaning of a business plan and knew nothing about projecting income 
and expenses as necessary to analyze profitability over time and have never dealt with a 
regulatory licensing agency other than to obtain a drivers license. 
6. When I purchased the Hirschi center I believed I was purchasing a business 
that required that I also purchase the business property as part of the business. 
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7. In all my discussions with Mr. Rasekh and the Hirschi's there was never any 
idea that I was just buying real estate. The concept in my mind as provided by Mr. 
Rasekh was that the day care business being conducted at the Center would provide me 
with a living and a place to live. 
8. Just prior to Mr. Rasekh's leaving for Egypt and prior to the closing I made an 
extended visit to the Center and came away with the feeling that the business was not 
worth $900,000 and told Mr. Rasekh of my feelings. Soon thereafter Mr. Rasekh informed 
me that had been able to renegotiate the purchase price to $800,000. 
9. Soon after my purchase of the Center I learned that (a) the day care business 
income would not support the mortgage payments (b) the Center ceased to be licensed as 
a day care center upon my takeover and that to stay open I was being required to meet 
new qualification standards by October 3 1 , 1994, (c) to stay in business I was required to 
have a licensed and certified director on my staff of employees, (d) by January 12, 1995 I 
was required to have operable fire detectors in the Center rewired directly into the fire 
station, (e) I was immediately required by the Health Department to replace the pea 
gravel on the play ground provided for the children and that I would be required to 
purchase a large commercial dishwasher costing several thousands of dollars. 
10. I put the Center up for sale in an attempt to recover my down payment when 
I knew of the licensing requirements and there was no way the income would support my 
mortgage payments and provide for my family. 
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11. I never made any attempt after February 11,1995 with regard to the items 
referenced in paragraph 9 above because I did not have sufficient money or any means to 
obtain the capital required to correct the licensing deficiencies. As a result I did not 
attempt to enroll new students. 
12. I did not terminate students directly because I wanted to complete the existing 
children's contracts and I needed some income to meet my families living expenses. 
Since I had closed the Center, in June, July and August of 1995 I took a few day care 
children into my home. 
13. I stopped operating any day care business in September of 1995. 
14. In July, 1994 Kal Rasekh and the Hirschi's informed me that they had a low 
average student enrollment at the Center with which the Hirschi's were comfortable but 
would increase the enrollment so as to increase the business income prior to my taking 
over the business. 
15. Just after my assuming management of the day care business, I expressed the 
opinion to Marleen Hirschi that we had too many students for the facility. Marleen 
Hirschi told me that they had previously learned that this number of students was very 
difficult to manage and cost them more to manage the facility do to the extra staff 
requirements. 
16. I trusted the Hirschi's because I learned that Mr. Hirschi was the Stake 
Patriarch and their son was the present Bishop of my soon to be new Ward. 
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17. I never considered obtaining an inspection of the Hirschi Center Property 
prior to my purchase because I was unfamiliar with the requirement or necessity of doing 
so and I trusted and relied upon the representations of the Hirschis. 
18. Prior to the closing Mr. Hirschi represented to my son Daryl and myself that 
the roof on the Center had recently been replaced. 
19. Mr Hirschi provided me with some financial statement for the period 1984 
through 1994 regarding their business not long after our first meeting. It was obvious 
even to my untrained eye that the bottom line did not show a profit and in most cases 
showed a loss. 
20. When I inquired as to the financial statements poor showing I was told by 
the Hirschi's that the statements were not accurate and the business was profitable. They 
told me they had expensed the costs of living of two families into the statements and these 
family costs were not really expenses attributable to the business. I was told that these 
expenses caused the business profitability to be understated. 
21 . I was asked to meet with the Hirschi's accountant to see if he would continue 
as my accountant. When I met with him I asked him about the financial statements and 
he told me he was unable to segregate out the so-called family expenses from the business 
expenses. 
22. When I next met with the Hirschi's in Mr. Hirschi's office I was concerned 
about the financial statements and specifically asked Lois Hirschi "do you really think I 
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can take over this business and make a profit" and Lois Hirschi said "Yes"! Because I 
knew that Lois Hirschi had actually managed the day care business and supervised the 
books I immediately felt more at ease and relied on her representation. 
23. At closing, I went ahead with the deal, in part, because of my reliance on my 
discussions with Lois Hirschi, who confirmed what Mr. Rasekh had told me, that I could 
step in and take over and the business would support me and my family. 
24. Prior to closing I was not aware that the dishwasher was very old or that the 
licensing requirements would not permit the existing dishwasher and I did not know to 
ask. 
25. As a new licensing requirement I was required to purchase and install a larger 
commercial dishwasher costing several thousands of dollars which amount I simply did 
not have since I had paid all of my capital to the Hirschis at closing and had no more 
money nor did I know of any means to obtain more money. 
26. Right after I took over the Center the Sandy City Fire Department ordered me 
to immediately cease business. I was petrified and went to the Mayor of Sandy City who 
agreed to grant me a few weeks to obtain estimates and to hire a contractor to repair the 
smoke detectors and connect them to the fire department and install exit lights. 
27. Almost immediately the other regulatory agencies told me that the license 
held by the Hirschi's was void and that I must comply with their regulations in order to 
obtain my license. These agencies agreed to give me a limited amount of time to correct 
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the licensing deficiencies so I could re-license. 
28. As a result of the Sandy City Fire Department inspection I learned that not 
one smoke detector was operable and there were no emergency exit lights. 
29. I hired an employee of "Online Securities", with whom I was acquainted, to 
repair the smoke detectors that were repairable and he also installed emergency exit lights 
at each outside door. I was unable to install new smoke detectors nor able to connect the 
smoke detectors to the fire station as required because I did not have any money. 
30. I learned from the Hirschi's that when I took over I would have to obtain a 
new license. Lois Hirschi told me that I could just duplicate their forms for licensing 
because they had only recently renewed their license and told me they had met all the 
licensing and safety requirements. Believing that the Hirschi's had qualified for licenses 
for many years it never entered my mind that I would be expected to meet new and 
expensive requirements which were different than the Hirschi's requirements. 
3 1 . It simply never occurred to me to ask the Hirschi's to pay the cost to repair 
the roof and pipe leaks, to fix the smoke detectors and to install emergency exit lights or 
to install a new dishwasher and the Hirschi's never offered to either repair or replace the 
same or to reimburse me for my expenses. 
32. I was simply too unknowledgeable at the time to know what avenues were 
available to me to correct what I could see was a bad situation, selling the property to 
recover my down payment seemed to me at the time to be my only recourse. 
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Further this Affiant sayeth nought. 
i — 
arie Bingham ' 
• ^ < o £ ^ Subscribed to and sworn b - e f ^ ^ ^ a ndtary on this 10th day of Apri l , 2000. 
«*+ vKl€&* 
Notary Public residing in Salt Lake 
County Utah. 
S~\ f \ t~\ 
RAYMOND D. ETCHEVERRY (1010) 
PAUL D. VEASY (3964) 
PARSONS BEHLE & LATIMER 
Attorneys for Defendants Coldwell Banker Premier Realty 
and Kal Rasekh 
201 South Main Street, Suite 1800 
Post Office Box 45898 
Salt Lake City, Utah 84145-0898 
Telephone: (801) 532-1234 
IN THE THIRD JUDICIAL DISTRICT COURT, DIVISION I 
SALT LAKE COUNTY, STATE OF UTAH 




RANDAL ROBERTS, MICHAEL DRURY, 
VR Utah, Inc., a Utah corporation, KAL 
RASEKH, an individual, COLDWELL 
BANKER PREMIER REALTY, INC., a Utah 
corporation, HARVEY C. HIRSCH1 and LOIS 
R. HIRSCHI, individuals., 
Defendants. 
DEFENDANT KAL RASEKH'S 
ANSWERS TO PLAINTIFF'S 
INTERROGATORIES TO KAL 
RASEKH SECOND SET 
Case No. 970901897CV 
Judge Timothy R. Hanson 
* * * * * * * 
Defendant Kal Rasekh ("Rasekh"), through his counsel of record, hereby answers under 
oath the following second set of interrogatories submitted by plaintiff Marie Bingham. 
GENERAL OBJECTIONS 
1. Rasekh objects to plaintiffs discovery to the extent it calls for answers which are 
privileged, including, but not limited to, documents and other items of information prepared in 
anticipation of litigation or for trial or requests for information or documents which fall within 
the attorney-client privilege, the work-product doctrine or interrogatories that are vague, 
overbroad and unduly burdensome. 
2. Rasekh objects to answering discovery based on information which has been 
made available to plaintiff during this lawsuit or which it has obtained by reviewing the records 
of third parties. 
3. Each of the general objections set forth herein shall be deemed to have been made 
with respect to each specific interrogatory unless otherwise indicated. 
4. Subject to the foregoing objections and reservations, which are incorporated into 
each and every answer made by Rasekh to plaintiffs discovery, the answers to follow are given 
based upon a review of matters to date. Rasekh reserves the right to supplement his answers if 
and when additional information is obtained. 
ANSWERS TO INTERROGATORIES 
INTERROGATORY NO. 44: Concerning an entity known as Property Investment Group, 
L.L.C., state the following: 
a. The date it was formed. 
b. The purpose for its formation. 
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c. The names addresses and telephone numbers of all the original members. 
d. The names, addresses and telephone numbers of all of the original managers or any 
other officers. Please identify each name listed with their title. 
e. The names, addresses and telephone numbers, with the date they became a member, 
manager or officer of any such subsequent members, managers or officers from the initial 
formation until the present date. Please identify each name listed with their title. 
f. The name of the person, date, of contribution and the amount of their initial capital 
contribution to Property Investment Group, L.L.C. 
g. The name of the person, date, of contribution and the amount of any additional 
capital contribution to Property Investment Group, L.L.C. 
h. The date purchased and description of any real estate purchased by Property 
Investment Group, L.L.C. 
j . The date the property located at 9825 S. 1300 E., Sandy, Utah, was purchased and 
thereafter the date, amount paid and the name of the buyer of any portion of said property that has 
subsequently been sold. Also the date and terms of the lease of any portion of said property that 
has been leased. Also the date, name of lender and amount borrowed on said property. 
k. Concerning the property located at 9825 S. 1300 E., Sandy, Utah, state the amount 
and date of each payment made to the Harvey or Lois Hirschi. 
ANSWER: Objection. This interrogatory is not relevant to the subject matter of this 
lawsuit. Without waiving this specific objection, Mr. Rasekh answers as follows: 
a. Unknown. 
b. After Ms. Bingham lost her interest in the Hirschi Center, three individuals named 
Nancy Adair, Raed Salem and Nivin Abu Zeid agreed to purchase the Hirschi Center. They 
subsequently formed Property Investment Group, L.L.C. Nancy Adair, Raed Salem are in Salt 
Lake City, Utah. Their specific addresses and telephone numbers are unknown. Nivin Abu Zeid 




g. Unknown, except that Mr. Rasekh assisted with the refinancing of Property 
Investment Group, L.L.C. by allowing his credit to obtain this refinancing. 
h. Mr. Rasekh believes the Hirschi Center was purchased by Property Investment 
Group, L.L.C. approximately three to four years ago. The exact date is unknown. 
j . The purchasers of the Hirschi Center were the three individuals, Nancy Adair, Raed 
Salem and Nivin Abu Zeid. The remaining information is not known. 
k. Unknown. 
INTERROGATORY NO. 45: Concerning any individual by the name of Raed R. Salem, 
please state the following: 
a. His present address and telephone number. 
b. Your familial relationship to him, if any. 
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c. His relationship to Property Investment Group L.L.C. from its formation to the 
present, including his status as a member, manager or officer. Include the date of each change in 
status. 
d. The amount, and date of any capital contribution to Property Investment Group 
L.L.C. 
ANSWER: Objection. This interrogatory is not relevant to the subject matter of this 
lawsuit. Without waiving this specific objection, Mr. Rasekh answers as follows: 
a. 2301 North in the American Towers Building, his telephone number is 526-1 111. 
b. None. 
c. See Answer to Interrogatory No. 44. Otherwise unknown. 
d. Unknown. 
INTERROGATORY NO. 46: Concerning an individual by the name of Nivin Mamdou 
Abou Zib, please state the following: 
a. Her present address and telephone number. 
b. Your familial relationship to her, if any. 
c. Her relationship to Property Investment Group L.L.C. from its formation to the 
present, including her status as a member, manager or officer. Include the date of each change in 
status. 
d. The amount, and date of any capital contributions to Property Investment Group 
L.L.C. 
i - n n m i 
ANSWER: Objection. This interrogatory is not relevant to the subject matter of this 
lawsuit. Without waiving this specific objection, Mr. Rasekh answers as follows: 
a. Egypt. 
b. Sister-in-law. 
c. See Answer to Interrogatory No. 44. Otherwise unknown. 
d. Unknown. 
INTERROGATORY NO. 47: Concerning an individual by the name of Nancy Adair, 
please state the following: 
a. Her present address and telephone number. 
b. Your familial relationship to her, if any, including whether or not you have ever 
been married to her and if so such dates. 
c. Her relationship to Property Investment Group L.L.C. from its formation to the 
present, including her status as a member, manager or officer. Include the date of each change in 
status. 
d. The amount, and date of any capital contributions to Property Investment Group 
L.L.C. 
ANSWER: Objection. This interrogatory is not relevant to the subject matter of this 
lawsuit. Without waiving this specific objection, Mr. Rasekh answers as follows: 
a. Unknown. 
b. No relationship. 
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c. See Answer to Interrogatory No. 44. Otherwise unknown. 
d. Unknown. 
INTERROGATORY NO. 48: Concerning your relationship to Property Investment Group 
L.L.C. please state the following: 
a. Your relationship to Property Investment Group L.L.C. from its formation to the 
present, including your status as a member, manager or officer. Include the date of each change in 
status. 
d. The amount, and date of any capital contributions. 
ANSWER: Objection. This interrogatory is not relevant to the subject matter of this 
lawsuit. Without waiving this specific objection, Mr. Rasekh answers as follows: 
a. Mr. Rasekh had no relationship with Property Investment Group, L.L.C. when it 
was formed. When Property Investment Group, L.L.C. was seeking to refinance the Hirschi 
Center, Mr. Rasekh assisted with the refinancing. He is presently not a member of record for the 
limited liability company. 
b. The capital contribution, if any, by Mr. Rasekh was enabling Property Investment 
Group, L.L.C. to refinance the property. 
INTERROGATORY NO. 49: If you have married anyone within the last 5 years state the 
date of the marriage, the name address and telephone number of the spouse and if subsequently 
divorced the date of the divorce. 
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ANSWER: Objection. This interrogatory is not relevant to the subject matter of this 
lawsuit nor would it lead to admissible evidence. 
INTERROGATORY NO. 50: If you have insurance that would provide coverage to you 
for any of the acts or causes of action complained of herein, state the name of the carrier and the 
amount of the coverage available. 
ANSWER: None. 
DATED this f\_ day of July, 1999. 
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/ * ( ^ kal Rasektf 
PARSONSBEHLE & LATIMER 
RAYMOND D. ETCHEVERRY 
PAUL D. VEASY 
Attorneys for Defendants Coldwell Banker Premier 
Realty and Kal Rasekh 
f \ J - \ «-L 
VERIFICATION 
STATE OF UTAH 
COUNTY OF SALT LAKE 
: ss. 
) 
Kal Rasekh, being first duly sworn, says that he has read the foregoing and knows the 
contents thereof; and that the same is true to his own knowledge, except as to those matters 
therein stated on information and belief, and as to those matters, he believes the same to be true 
and correct. 
DATED this *? day of July, 1999. 
Kal Rasekh 
SUBSCRIBED and SWORN tocbefore me this / 
klli 
day of July, 1999. 
NOTARY PUBLIC 
MELISSA WOOD 
201 S. Main St.. Ste 1600 
Salt Lake City, Utah 84111 
My Commission Expires 
April 3, 2000 
STATE OF UTAH 
